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(i) 


QUESTIONS PRESENTED 


The questions presented are whether, under the facts in this case— 
| 


1. The Air Force ad Hoc Committee acted in an arbitrary and un- 
fair manner and its members were, therefore, guilty of abuse of dis- 
cretion in refusing to require the attendance of the Air Force employee 
responsible for the discharge of the appellant under the provisions of 
Sec. 7 (g) of HOI 40-47, Grievance Procedure Regulations. | 

2. The members of the ad Hoc Committee exceeded the authority 
granted them under sec. 7 e. (2) of HOI 40-47 when, before the Hearing, 
and without notice to the plaintiff, they visited the Metropolitan Police 
Department to verify facts contained in an Air Force Report, 


3. The appellant was denied procedural due process by the use by 
the Air Force of sec. 5 e. of its own Grievance Procedure Regulations 
which provides that one and the same person assists in drawing up the 
charge against the accused (appellant), counsel the accused on how to 
answer such charge and then assists in the final notice removing the 
accused from his job. | 


4. The provision of Sec .9, 102 (a)(1) of the Civil Service Commis- 
sion's Regulation, requiring that an employee may be separated from his 
job only on charges presented to him and which he has had an opportunity 
to answer and not upon others was violated and the plaintiff denied procedural 
due process when General Landon, an Air Force employee, |who, alone, 
made the decision to remove plaintiff from his job, in making that deci- 
sion, considered an unsworn statement made after the written charge was 
made against the employee (appellant) but prior to his decision removing 
appellant from his job. | 


5. The Air Force acted in an arbitrary and unfair manner and the 
appellant thus denied procedural due process by invoking partial use of 
its Security Regulations to protect its own confidential reports but denying 
to the appellant the safeguards contained in said Security Regulations by 


(ii) 
dismissing appellant under its Grievance Procedure Regulations which 


do not contain such safeguards. 


6. The procedure employed by the Air Force constitutes a clear 
violation of Executive Order 10450 requiring that all persons employed 
by the Government be adjudged by "Mutually" consistent standards and 


procedures and results in a denial of procedural due process. 


7. The charge made against the appellant was based on an allega- 
tion made against him in May, 1945 but the charges were not brought 
until nine years later in May, 1954; such laches on the part of the Air 
Force was arbitrary and unreasonable and results in a denial of pro- 
cedural due process to this appellant. 


8. The failure of the Air Force to afford appellant confrontation 


of his accusers and cross-examination constitutes a denial of due process 


of law. 


JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 

STATUTES AND REGULATIONS INVOLVED 
POINTS ON APPEAL 

SUMMARY OF ARGUMENT 


ARGUMENT: 


I. The Air Force Ad Hoc Committee Acted in an Arbitrary 
And Unfair Manner and Violated its Own Grievance Pro- 
cedure Regulations, in Refusing to Utilize the Authority 
Granted to it by Sec. 7 (g) of HOI 40-47 which Provides 
That the Committee May Require the Attendance of Air 
Force Employees as Witnesses when Necessary to 
Insure Adequate Presentation of Testimony for the Per- 
son Complained Against A : ; 


. The Members of the Ad Hoc Committee Exceeded the 
Authority Granted them under Sec. 7e.(2) of HOI 40-47 
When, before the Hearing, and Without Notice to the 
Appellant or his Counsel, they Visited the Metropolitan 
Police Department to Verify Facts Contained in an Air 
Force Report 2 . ‘ 7 : 


. The Appellant was Denied Procedural Due Process by the 
Use by the Air Force of Sec. 5 e. of its Own Grievance 
Procedure Regulations which Provides that One and the 
Same Person Assists in Drawing up the Charge Against 
The Accused (Appellant), Counsel the Accused on How to 
Answer such Charge and then Assists in the Final Notice 
Removing the Accused from his Job. ‘ : 


The Provisions of Sec. 9.102 (a) (1) of the Civil Service 
Commission's Regulations were Violated and the Appel- 
lant Denied Procedural Due Process when General Landon, 
Who, Alone, Made the Decision to Remove Appellant from 
His Job, in Making that Decision, Considered an Unsworn 
Statement made after the Written Charge was Given to the 
Employee (Appellant) but Prior to His Decision Removing 
Appellant from his Job. . 3 < 7 


. The Air Force Acted in an Arbitrary and Unfair Manner and | 
Thus Denied Appellant Procedural Due Process by Invoking 
Partial use of its Security Regulations to Protect its Own 
Confidential Reports but Denying to the Appellant the Safe- 
guards Contained in said Security Regulations by Dismissing 


Appellant under its Grievance Procedure Regulations which | 
do not Contain such Safeguards ‘ . na 


VI. The Procedure Employed by the Air Force Constitutes 
A Clear Violation of Executive Order 10450 Requiring 
That all Persons Employed by the Government be 
Adjudged by "Mutually" Consistent Standards and Pro- 
cedures and Results in a Denial of Procedural Due 
Process . F A 3 : 


. The Charge Made against the Appellant was Based on an 
Allegation made against Him in May, 1945 but the Charges 
were not Brought until Nine Years Later in May, 1954; such 
Laches on the Part of the Air Force was Arbitrary and 
Unreasonable and Results in a Denial of Procedural Due 
Process to this Appellant : . G ‘ 


. The Failure of the Air Force to Afford Appellant Confront- 
ation of His Accusers and Cross-Examination Constitutes 
A Denial of Due Process of Law 


CONCLUSION 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from a final judgment of the United States Dis- 
trict Court for the District of Columbia. Jurisdiction below was 
founded upon (J.A. 1) section 305, Title 11, District of Columbie Code 
(1945 edition). Jurisdiction of this appeal is granted to this Court by 
Title 28, United States Code, Section 1291. | 


2 
STATEMENT OF THE CASE 


Appellant, an employee of the United States Government since 
1942, was employed by the Department of the Air Force from Decem- 
ber, 1948 to June, 1954. At the time of his dismissal he was Chief of 
the Personnel Statistics Branch. During the course of his employment 
appellant received letters of commendation from his superiors for his 
excellent work. 


On May 12, 1954, appellant was served with a "Notice of Pro- 
posed Removal," signed by C. R. Landon, Major General, U.S.A. F., 
notifying appellant that action was being initiated to remove him from 
his position as Reports Control Officer GS-12 because of information 
furnished to Landon through investigation channels. Said Notice charged 
"Immoral Conduct Off Duty" based on an excerpt from a statement made 
nine years before, on July 23, 1945, by Lieutenant Commander Herman 
Andrew Dudley, USNR. The excerpt, after stating: 

"The following are all the acts of homosexuality in which! 


have engaged which I can remember sufficiently to 
enumerate..." 


charged the appellant with committing an abnormal sex act. The Notice 


also alleged that appellant was acquainted with four individuals who were 


known to be homosexuals by the Metropolitan Police Department, D.C.; 
that appellant had resided for a few weeks at a "P" Street address, 
Washington, D. C., which had been identified as a former hangout for a 
homosexual clique by the Metropolitan Police, D. C.; that appellant had 
been identified as having attended parties given by two named individuals 
at the P Street address which were attended by persons identified as 
homosexuals. 


Under date of May 19, 1954, appellant answered the charges under 
oath. He categorically denied the charge of abnormal sex acts with 
Dudley, admitted knowing the four persons allegedly “known by the 
Metropolitan Police, D. C., as known homosexuals" but denied knowing 


that they were homosexuals, admitting having lived at the wp! 
Street address for a period of two weeks, but denied knowing 
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that it was a hangout for homosexuals, and categorically denied that he 
had ever attended any parties at any time or any place given by the in- 


dividuals named. (J.A. 73-78) | 


Under date of June 14, 1954 appellant received a "Notice of Re- 
moval" signed by General Landon advising plaintiff that final decision’ 
had been made removing him from his position as Reports Control Of- 
ficer. This Notice stated that appellant's answer to the "Notice of Pro- 
posed Removal" did not offer any facts in refutation of the charge made 
by Dudley nor did appellant explain why Dudley made the charge. This 
Notice advised appellant that he could appeal this decision under the 
"Air Force Grievance Procedure as stated in Headquarters Office In- 
struction 40-47 a copy of which is attached for your information and 
guidance."" (See Notice of Removal, J. A. 78-81). Appellant was noti- 
fied that he could have thirty days in which to appeal. | 


Thereafter, on July 13, 1954, appellant, through his attorney, re- 
quested an oral hearing in the matter and by letter dated J uly 21, 1954 
to appellant's attorney, a hearing was set and was held on J uly 28, 1954 
before an "'ad hoc Grievance Committee" appointed by the Secretary of 
the Air Staff in accordance with the provisions of sec. 7 e. (1) of the 
Air Force Grievance Procedure Regulations, HOI 40-47, p. 5. 


At the hearing the Chairman stated that due to the nature of the case 
there would be some variance from the normal procedure inasmuch as 


Management's information in this case was gotten from investigative re- 


ports from other channels and the action that was taken was based on the 
reports furnished it and the information furnished it from investigative 
channels and further that the administrative action initiated by Manage- 
ment was not as a matter of something that happened in the office. 
(J.A. 2-3). | 

The Air Force Grievance Procedure Regulations provide that if 
necessary to insure adequate presentation of testimony for the person 
complained against, the committee may request appropriate administrative 
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authority to require the attendance of Air Force employees as witnesses. 
On July 22, 1954, appellant, through his attorney and prior to the hearing, 
requested that certain witnesses be produced at the hearing, specifically 
requesting the presence of Major General C. R, Landon, an employee of 
the Air Force, who signed the "Notice of Removal" and who, alone, was 
responsible for the decision to remove appellant from his position. 


(JA 64-65). The reason given for Landon's absence was that "***he is 


retiring at the end of this month and he is undergoing physical examina- 
tions and everything and he cannot get away" (J.A.15).. The Air 
Force did not require his presence although appellant's attorney asked 
for a postponement of the hearing, if necessary, in order that he (Landon) 
be available as a witness. (J.A. 14-15). The request was denied. (J.A. 
15). Sec. 7 e. (2) of HOI 40-47, p. 5 provides that the Committee's 
'* * * one primary purpose is to assist the Secretary of the Air Staff 
in arriving at a prompt and fair decision by: 

(a) Making a full and complete investigation of the evidence. 

{b) Impartially appraising the evidence. * * *" 


Appellant's attorney also requested, prior to the hearing, that a 
representative of the Metropolitan Police Department be present at the 
hearing who could testify that certain persons named in the "Notice of 
Proposed Removal" were identified by the Police Department as homo- 
sexuals. No one appeared. (J.A. 12-13). 


After the date for the Hearing was set but before the Hearing and 
without notification to the appellant or his attorney, at the request of the 
Committee itself, the members thereof met with Inspector Blick of the 
Metropolitan Police Force at his office to verify an Air Force report with 
respect to the persons na_ ed in the "Notice of Proposed Removal." 

(J.A. 34-37). | Sec. 5e. of HOI 40-57, p. 3 provides that 'Head- 
quarters Civilian |Personnel Office, upon request, furnishes impartial 


advice to both employees and supervisors in connection with grievances." 
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In the "Notice of Proposed Removal" the appellant was ativised 
that his Placement Advisor, Mr. John Campion, would be available to 
discuss the matter with him, and appellant's reply to the charges 
should be brought or mailed to Campion's office at the Pentagon within 
a specified time. (J.A. 70-73). | 


Mr. Campion drew up the charges against the appellant and then 
counseled him on his reply thereto. (J.A. 16-18) 
In the "Notice of Removal" the appellant was advised that he could 


consult with Mr. Campion who would explain any point about appellant's 
appeal rights and the procedures which were not clear to the appellant. 


Mr. Campion assisted in drawing up the final "Notice of Removal." 
(J.A. 19-20) | 


TS 350, S1-21 (Procedures under Sec. 9.102 (a) (1) of the Com- 
missioner's Regulations - Federal Personnel Manual provides that a 
"* * * separation, suspension, or demotion, if made, must be upon 
one or more of charges presented to the employee and which he has 
had an opportunity to answer, and not upon others. * * *" | 

With reference to the charges made in the "Notice of Proposed 
Removal" the charge predicated on the affidavit of Dudley, made in 1945, 
was the only charge appellant had an opportunity to answer as far as 
any statement of Dudley was concerned. (J.A. 70-73). | 


On May 14, 1954, two days after the "Notice of Proposed Removal" 
was given to the appellant, Dudley was interrogated in Paris and the 
results of that interrogation transmitted to General Landon on June 1, 


1954. (J.A. 40-41). 


The statement made in Paris by Dudley was an unsworn statement. 
(J.A. €2-3). Although appellant was not informed of it and thus had no 
opportunity to answer it this statement was considered by Landon in 
arriving at his decision to remove appellant from his position, (J.A. 
65-66). 
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Sec. If 8.(c) of the Air Force Regulations 40-12 (dealing with the 
Security Program for Civilian Personnel) provides, as does the Griev- 
ance Procedure Regulations, that one of the grounds for dismissal is 


“immoral conduct". 


Sec. 19 c.of Air Force Regulations 40-12 provides that ''* * * the 
refusal of witnesses to cooperate with the Hearing Board will be taken 
into consideration in determining the probative value of any information 
attributed to them ‘in the file. * * *' Sec. 21 b.provides that the Hear- 
ing ''* * * Board will take into consideration the fact that the employee 
may have been handicapped in his defense by the nondisclosure to him 
of classified security information, or by the lack of opportunity to 
cross-examine persons constituting sources of information, and will 


weigh derogatory information carefully in the light ofits recency * * *" 


None of the witnesses requested by appellant's counsel appeared 


at the hearing except the investigator, an employee of the Office of 


Special Investigation, who interrogated the appellant on March 17, 1954. 
(J.A. 11-12). 


The charge against the appellant made by Dudley was contained in 


a statement made nine years before the appellant was dismissed. (J.A.10). 


Appellant's counsel was not permitted to see the statement which 
contained the excerpt concerning the appellant because it was a part of 
an official CONFIDENTIAL document. (J.A.10). Nor was the identity 
of the person or persons who identified the appellant as having attended 
parties at 1627 ''P" Street in the fall of 1944 (J.A. 10) made known 
because the information was from confidential sources and the other 
Government Agency would not disclose it. (J.A. 31). Likewise, appel- 
lant’s counsel was not permitted to see the investigative report on the 
interrogation of Dudley in Paris in May of 1954 until certain references 
to another Government Agency were deleted because it involved the 
matter of technical adherence to security regulations regarding other 
agencies. (J.A. 40-41). 
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By letter dated November 30, 1954, appellant was notified that the 
decision removing him from his position had been upheld by the Secre- 
tary of the Air Staff and advising him that he might request a review by 
the Headquarters Grievance Review Committee within ten days. 


| 
Thereafter, on January 18, 1955, appellant, through his attorney, 


requested a review of the decision of the "ad hoc Committee” and filed 
a brief on appeal. | 


Under date of June 15, 1955, appellant was advised by letter 
signed by the Assistant Vice Chief of Staff, U.S.A.F. that the decision 
removing him had been sustained and advising him that the decision 


could be appealed to the Secretary of the Air Force. | 


Thereafter, on August 29, 1955, appellant, through his attorney, 
requested a review of his dismissal by the Secretary of the Air Force, 
and on May 18, 1956, was notified by letter over the signature of James 
P. Goode, Deputy for Manpower Personnel and Organization that the 


decision removing him was final. | 


On June 26, 1956, the appellant filed a suit for re-instatement in 
the United States District Court for the District of Columbia (Civil 
Action No. 2676-56). That suit was dismissed on December 17, 1957 
on the sole ground that the appellant (then plaintiff) had failed to sub- 
stitute James H. Douglas for Donald A. Quarles as party defendant 
within six months pursuant to the provisions of Rules 6 (b) and 25 (d) 
of the Federal Rules of Civil Procedure. A new suit was filed|on 
January 8, 1958. | 


STATUTES AND REGULATIONS INVOLVED 


Grievance Procedure Regulations - HOI 40-47. 


Sec. 7 (g), p. 7: 


"Witnesses. The committee has no authority to compel 
witnesses to give testimony. However, if necessary to 
insure adequate presentation of testimony for either the 
the complainant or the person(s) complained against, the 
committee may request appropriate administrative authority 
to require the attendance of Air Force employees as wit- 
nesses, * * *" 


Sec. 7 e (2}, p. 5: 

"Functions of the Committee. The committee will serve as 
a fact-finding and advisory body. It has one primary pur- 
pose which is to assist the Secretary of the Air Staff in 
arriving at a prompt and fair decision by: 

(a) Making a full and complete investigation of the 
evidence. 


(b) Impartially appraising the evidence. 


(c) Reporting to the Secretary of the Air Staff a record 
of the hearing proceedings, a statement of the com- 
mittee's findings, and its recommendations." 


Sec. 5. Administrative Principles and Requirements: 


e. Role of the Headquarters Civilian Personnel Office. 
The Headquarters Civilian Personnel Office, upon request, 
furnishes impartial advice to both employees and super~- 
visors in connection with grievances. However, in resolv- 
ing grievance, the staff of the Headquarters Civilian Per- 
sonnel Office acts purely in an advisory capacity and in no 


sense assumes the supervisor's responsibility. 


Civil Service Commission Regulations: 


TS 350, Federal Personnel Manual, S1-21, Procedures 
Under Regulation 9.102 (a) (1). 
"Decision by appointing officer. - The question 
whether or not the reasons for the separation 
* * * ig a matter for final determination by 
the appointing officer. However, the separa- 
tion, * * * if made, must be upon one or more 
of the charges presented to the employee and 
which he has had an opportunity to answer, and 
not upon others." 


Executive Order 10450. | 


| 

'"'* * * WHEREAS the American tradition that all persons 
should receive fair, impartial, and equitable treatment at 
the hands of the Government requires that all persons | | 
seeking the privilege of employment or privileged to be 
employed in the departments and agencies of the Govern- 
ment be adjudged by mutually consistent and no less than 
minimum standards and procedures among the departments 
and agencies governing the employment and retention in 
employment of persons in the Federal service * * *"!| 


Sec. 8 (a). The investigations conducted pursuant to this 
order shall be designed to develop information as to — 
whether the employment or retention in employment in 

the Federal Service of the person being investigated is 
clearly consistent with the interests of the national security. 
Such information shall relate, but shall not be limited, |to 
the following: 

ee ee 1) Any* * *immoral* * * conduct 

* * #1 1 


Security Regulations AFR 40-12. 
Section IV - 19.c, p. 14: 


'"* * * Reasonable cross-examination of 
witnesses by the Board, by the employee, or 
by his counsel or representative, will be per- 
mitted. The refusal of such witnesses to co- 
operate with the Board will be taken into con- 
sideration in determining the probative value 
of any information attributed to them in the 
file. * ewe eN 


Section IV - 21, p. 16: 


""* * *b, The Board will take into considera- 
tion the fact that the employee may have been | 
handicapped in his defense by the nondisclosure | 
to him of classified security information or by 
the lack of opportunity to cross-examine persons 
constituting sources of information, and will weigh 
derogatory information carefully in the light of its 
recency, relative seriousness, attendant circum- 
stances * * *" 


| 


POINTS ON APPEAL 
I 


The Air Force ad Hoc Committee acted in an arbitrary and unfair 
manner and violated its own Grievance Procedure Regulations in refusing 
to utilize the authority granted to it by Sec. 7 (g) of HOI 40-47 which pro- 
vides that the Committee may require the attendance of Air Force employ- 
ees as witnesses when necessary to insure adequate presentation of testi- 


mony for the person complained against. 
0 


The members of the ad Hoc Committee exceeded the authority 
granted them under sec. 7 e.(2) of HOI 40-47 when, before the Hearing, 
and without notice to the Plaintiff, they visited the Metropolitan Police 
Department to verify facts contained in an Air Force Report. 


pant 


The Plaintiff was denied procedural due process by the use by 
the Air Force of sec. 5 e. of its own Grievance Procedure Regulations 
which provides that one and the same person assists in drawing up the 
charge against the accused (Plaintiff), counsels the accused on how to 
answer such charge and then assists in the final notice removing the 
accused from his job. 


IV 


The provisions of Sec. 9.102 (a) (1) of the Civil Service Commis- 
sion's Regulation, requiring that an employee may be separated from 
his job only on charges presented to him and which he has had an 
opportunity to answer and not upon others, was violated and the Plain- 
tiff denied procedural due process when General Landon, an Air Force 
employee, who, alone, made the decision to remove Plaintiff from his 
job, in making that decision, considered an unsworn statement made 
after the written charge was made against the employee (Plaintiff) 


but prior to his decision removing Plaintiff from his job. 
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Vv 


The Air Force acted in an arbitrary and unfair manner and the 
Plaintiff thus denied procedural due process by invoking partial use of 
its Security Regulations to protect its own confidential reports but 
denying to the Plaintiff the safeguards contained in said Security Regula- 
tions by dismissing Plaintiff under its Grievance Procedure Bemisia 


which do not contain such safeguards. 
vi | 
The procedure employed by the Air Force constitutes a clear 
violation of Executive Order 10450 requiring that all persons employed 
by the Government be adjudged by "Mutually" consistent standards and 


procedures and results ina denial of procedural due process. | 


val | 
| 
The charge made against the Plaintiff was based on an allegation 
made against him in May, 1945 but the charges were not brought until 
nine years later in May, 1954; such laches on the part of the Air Force 
was arbitrary and unreasonable and results ina denial of procedural 


due process to this Plaintiff. | 


VI | 
The failure of the Air Force to afford Plaintiff confrontation of 
his accusers and cross-examination constitutes a denial of due process 


of law. 
| 


12 


SUMMARY OF ARGUMENT 
I 


The Ad Hoc Committee had the authority, under sec. 7 of the 
Air Force Grievance Procedure Regulations, to require the attendance 
of General Landon, an Air Force employee, as a witness. Landon, alone, 


was responsible for the decision to remove appellant from his position. 


The discharge, for "Immoral Conduct off Duty", was predicated on an 
excerpt from a statement made nine years before by a Commander 
Dudley which charged the appellant with committing an abnormal sex 
act in 1944, Appellant categorically denied the charge under oath. 
Appellant had worked for six years in Landon's division, was liked by 
Landon, had performed outstanding work and had received letters of 
Commendation and Appreciation, one of which was signed by Landon. 

In view of the nature of the charge, the nine year period which had 
elapsed before appellant was informed thereof, and his denial under 
oath, it was absolutely vital to his defense that Landon be made avail- 
able so that he could be questioned as to what other factors or reasons 
could possibly have been taken into consideration by him in his decision 
to remove Joseph Shields from his position. The reason given for Lan- 
don’s absence was that he was "busy retiring * * *". The Committee 
refused the request of appellant's counsel that the Hearing be postponed 
until he could appear, concluding that his Executive Officer could rep- 
resent him just as well as he could represent himself. Under the facts 
of this case, all of which were known to Committee prior to the Hearing, 
the provisions of sec. 7, supra, were violated by the Committee's failure 
to require Landon’s appearance. 


The authority granted the Committee under sec. 7 was not merely 
discretionary. The section provides that " * * * if necessary to insure 
adequate presentation of testimony for * * * the person * * * complained 


against, the committee may request appropriate administrative authority 
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to require the attendance of Air Force employees as witnessed. rae 


(Underscoring supplied). Any other conclusion would render the use of 
the word "require" a nullity. Even if it be assumed, ar arguendo| that its 
authority to require his appearance is discretionary only, then there 
was an abuse of such discretion and, added to the other regulatory 
violations, resulted in depriving appellant of procedural due process. 
"Discretionary power does not carry with it the right to arbitrary 


exercise." Shactman v. Dulles, 96 U.S. App. D.C. 287, 225 F.2d 938. 


A | 

Where the Regulations (sec. 7 e.(2) provide that the functions of 
the Committee shall be, inter alia, to make a full and complete investi- 
gation of the evidence, the word "evidence" means the evidence adduced 
at the hearing and therefore the fact findings of an impartial committee, 
of necessity, must be based on evidence presented by both sides at the 
hearing. In the instant case, however, the Committee did not wait to 
have the facts presented to it at the hearing. Instead, its members before 
the hearing, and without any notification to the person most aauy inter- 
ested, the appellant, decided to go out on a fact finding tour of their own 
to "verify the (Air Force's) report * * *". However well-intentioned, 
the fact remains that the members of a so-called "impartial" |Committee 
did commit such a "partial" act and in so doing went beyond the scope of 
the duties and power accorded them by sec. 7 e, supra. | 

I 


Apparently on the authority of sec. 5 (e) of the Grievance Regula- 
tions which provides that Headquarters Civilian Personnel Office, upon 


request, furnishes impartial advice to both employees and supervisors 
in connection with grievances, the same person, Campion, assisted in 
drawing up the charge, counseled the accused on how to answer such 
charge and then assisted in the final notice removing the accuser: from 
his job. The use of such a procedure under the facts in the instant case, 
where the employee has been accused of a crime, results in denying to 
the employee his fundamental right to fairness of procedure. ! 
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IV 


In the "Notice of Proposed Removal" the only charge of "Immoral 
Conduct" was that made by Dudley nine years before and thus the only 
charge Appellant had an opportunity to answer as far as any charge or 
statement of Dudley was concerned. However, two days after the Notice 
of Proposed Removal was given to the appellant, Dudley was interrogated 
in Paris, and the results of that interrogation transmitted to General 
Landon. That the contents of Dudley's Paris statement were considered 
by Landon in making his final decision was admitted at the Hearing by 
Landon's Executive Officer but the appellant was never informed of this 
statement and had'no knowledge thereof until it was brought out at the 
Hearing. Under such circumstances there was a violation of sec. 9.102 
of the Civil Service Procedural Requirements which provides that 
"* * * the separation * * * if made, must be upon one or more of 
the charges presented to the employee and which he has had an oppor- 
tunity to answer, and not upon others." 


Vv 


Both the Grievance Procedure Regulations and the Security 
Regulations provide as a cause for dismissal "immoral conduct". The 
appellant was fired under the Grievance Procedure Regulations and 
accorded a hearing under the provisions thereof. However, at this 
hearing appellant was not permitted to see any of the documents which 
contained the evidence on which the Air Force based its decision to fire 
him because they were part of a confidential file or because they came 
from confidential sources or because of security regulations. The 
Grievance Regulations do not contain such restrictive provisions. 
Neither, however, do they contain the safeguard provisions of the Security 
Regulations which provide that the hearing Board will take into considera- 
tion the fact that the employee may have been handicapped in his defense 


by the nondisclosure to him of classified security information, or by 
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the lack of opportunity to cross-examine persons constituting sources 
of information, and will weigh derogatory information carefully) in the 
light of its recency. Therefore the Ad hoc Grievance Committee was 
not required and did not in fact take any of these factors into considera- 


tion in arriving at its decision although each and every one of these 
factors confronted Shields in his attempt to prove his innocence. This 
procedure, whereby the Air Force invoked partial use of its Security 
Regulations to protect its own confidential reports (thus depriving 
appellant of any opportunity to examine them), but denied to the appellant 
the safeguards contained in the Security Regulations by dismissing appel- 
lant under its Grievance Procedure Regulations which do not contain 
such safeguards, this procedure is not authorized by either the pro- 
visions of the Grievance Procedure Regulations or the Security Regula- 
tions and certainly has not been authorized by Congress or the President. 
Therefore the Supreme Court's decision in Greene v. McElroy, 360 U.S. 
474, is applicable to the facts in the instant case. oe We decide 

* * * that in the absence of explicit authorization from either the 
President or Congress the respondents were not empowered to deprive 
petitioner of his job in a proceeding in which he was not afforded the 
safeguards of confrontation and cross-examination." | 


vI | 
| 


What has already been argued with respect to the denial to the 
appellant of the safeguard provisions of the Security Regulations applies 
with equal force to the denial to him of the protective provisions of 
Executive Order 10450 which provides, inter alia, that all persons 
employed by the Government be adjudged by "mutually consistent and 
no less than minimum standards and procedures.” 


| 
val | 
The Air Force acted in an unfair and arbitrary manner in failing 
to inform the appellant of the charge against him until nine years after 
it was made, particularly in view of the nature of the charge and the 


difficulty if not impossibility of refuting such a charge. 


16 


vol 


Procedural due process is, in essence, fair play. Joint Anti- 


Fascist Refugee Committee, v. McGrath, 341 U.S. 123 (concurring 


opinion). The Air Force Grievance Procedure Regulations do noteven 
pretend to afford procedural due process in a case of this kind, even 
though they invade a right of which the appellant cannot be deprived 
without a hearing. Shactman v. Dulles, 96 App. D.C. 287, 225 F.2d 938, 
Parker v. Lester, 227 F.2d 703 (CCA, 9th, 1955). Among the specific 
elements of due process lacking in these regulations are the necessary 
rights of confrontation and cross-examination. 


ARGUMENT 


I 


THE AIR FORCE AD HOC COMMITTEE ACTED IN AN ARBI- 
TRARY AND UNFAIR MANNER, AND VIOLATED ITS OWN 
GRIEVANCE PROCEDURE REGULATIONS, IN REFUSING TO 
UTILIZE THE AUTHORITY GRANTED TO IT BY SEC. 7 (g) 

OF HO! 40-47 WHICH PROVIDES THAT THE COMMITTEE 

MAY REQUIRE THE ATTENDANCE OF AIR FORCE EMPLOY- 
EES AS WITNESSES WHEN NECESSARY TO INSURE ADEQUATE 
PRESENTATION OF TESTIMONY FOR THE PERSON COM- 
PLAINED AGAINST. 


Sec. 7 of HOI 40-47, p. 7 provides as follows: 


"Witnesses, The committee has no authority to compel 
witnesses to give testimony. However, if necessary to 


insure adequate presentation of testimony for either the 

complainant or the person(s) complained against, the 

committee may request appropriate administrative 

authority to require the attendance of Air Force employ- 

ees as witnesses. * * *' (Underscoring supplied 

The Notice removing Joseph Shields from his position was signed 
by C. R. Landon, Major General, USAF, Director, Statistical Services. 
On July 22, 1954, prior to the Hearing, appellant's attorney requested 
in writing that Landon, who, alone, was responsible for the decision 
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to remove appellant from his position (JA 64-65) be present at the 
Hearing so that he could be questioned with respect to that decision. 

He did not appear sending instead Colonel William Breeze, his execu- 
tive officer. The reason given for Landon's absence was that 4 eee 

he is retiring at the end of this month and he is undergoing physical 
examinations and everything and he cannot get away * * * "JA. 15). 
Appellant's counsel requested a continuance until he could be made 
available but the Committee denied the request (J.A. 16) on the ground 
that Colonel Breeze could represent General Landon just as well as 
General Landon could represent himself (J.A. 16). In the Notice of 
Removal the charge "Immoral Conduct off Duty" was predicated upon 

an excerpt from a statement made by a Commander Dudley nine years 
before which, after stating 'The following are all the acts of homosexual 
in which I have engaged which I can remember sufficiently to enumerate 


: Ned charged the appellant with commiting an abnormal sex act 
in 1944. The appellant categorically denied the charge under oath and 


further stated that he knew of no reason why Dudley made the charge. 

In the Notice of Removal Landon stated ""* * * you did not offer any 
facts in refutation of this charge * * * you did not present any reason, 
either known or suspected, which would explain Commander Dudley’ s 
charge * * *", (Underscoring supplied) Other than this charge there 
is absolutely nothing in the record to justify appellant's discharge because 
of "Immoral Conduct off Duty." The Air Force contacted Dudley but he 
did not appear nor did he give any reasons for his failure to do so (JA 62- 
63, 67). Appellant sent a registered letter to Dudley asking for an explan- 
ation of his allegation but the letter was returned unclaimed. It was 
opened and read at the Hearing (JA 52-53). | 


It has been said, and truly so, that immorality is the easiest and 
the most devastating charge to make, and the hardest to provejor dis- 


prove, and certain to leave its mark whether proved or disproved. 
Certainly Landon must have been aware of this. However, on the one 
hand we have the accused, who was Chief of the Personnel Statistics 
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Branch of which Landon was Director, who, over a period of 6 years, 
had done outstanding work for which he received many letters of 
Commendation and Appreciation (one of which was written by Landon) 
an employee of whom "Landon thought a lot," (J.A. 49) who denied under 
oath that he was guilty of the offense charged in an uncorroborated 
statement made 9 years before but who, nevertheless, was dismissed 


by Landon. It seems inconceivable that on the information of record 


Landon could possibly justify his decision. What other factors entered 
into his consideration? On what other evidence did he base his decision? 
Only Landon could know the inner workings of his own mind and testify 
thereto. In view of the nature of the charge, and the paucity of the 
information vouchsafed to Joseph Shields, in order to establish his 
innocence, it was vital to appellant's defense under the facts in this 

case (all of which were known to the Committee) that Landon be required 
to appear as a witness so that he could be questioned in order to deter- 
mine what, if any other factors, influenced him in his decision. 


Sec. 7.(g), Supra, provides that'""* * * the committee may 
request appropriate administrative authority to require the attendance 
of Air Force employees as witnesses. * * *" Apparently it is the 
Government's position that the Committee's action or non-action under 
this section is completely discretionary. This position can be justified 
only by placing undue and unwarranted emphasis on the word "may" and 
ignoring completely the use and meaning of the word "require". The 
phrase "The committee may request appropriate administrative authority" 
merely means that it is not a mandatory condition precedent. There could 
be numerous situations where it would not be necessary and certainly 
the instant case is one of them. General Landon was in town, well, and 
available. If he had been out of town or on duty abroad it is understand- 
able that the Committee might have had to "request administrative 
authority" to require his attendance but such was not the situation here. 
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Any other interpretation of this section would make the use of the word 
"require" utterly meaningless. Although the word "require" ordinarily 

is not considered as forceful as the word "compel" which is used in sec. 

7 (g) with reference to witnesses in general, the use of the word "require" 
in connection with the attendance of Air Force employees is tantamount 

to a command. Even if it be assumed, arguendo, that the authority granted 


to the Committee under this section was discretionary only, it is submitted 
that its failure to require Landon to attend was an abuse of such discretion 
and, added to the other regulatory violations, resulted in depriving appel- 
lant of procedural due process. "* * * Discretionary power does not 
carry with it the right to arbitrary exercise." Shactman v. Dulles, 96 

U.S. App. D.C. 287, 225 F.2d 938. | 


0 


THE MEMBERS OF THE AD HOC COMMITTEE EXCEEDED THE 
AUTHORITY GRANTED THEM UNDER SEC. 7e.(2) OF HOI 40-47 
WHEN, BEFORE THE HEARING, AND WITHOUT NOTICE TO THE 
APPELLANT OR HIS COUNSEL, THEY VISITED THE METROPOL- 
ITAN POLICE DEPARTMENT TO VERIFY FACTS CONTAINED IN 
AN AIR FORCE REPORT. 


Sec. 7 e.(2) of the Air Force Grievance Procedure Rejulations, 
supra, provides that the functions of the Committee are that! it 
| 


"* % * will serve as a fact finding and advisory body. It 
has one primary purpose * * * to assist the Secretary 
of the Air Staff * * * by: (a) Making a full and complete 
investigation of the evidence. (b) Impartially appraising 
the evidence. (c) Reporting to the Secretary of the Air 
Staff a record of the hearing proceedings, a statement of 
the committee's findings, and its recommendations * _* *." 
| 
On July 22, 1954, prior to the Hearing, appellant's counsel requested 
in writing that a representative of the Metropolitan Police Department be 
present at the hearing who could testify that certain persons named in the 
"Notice of Proposed Removal" were identified by the Police Department 
as homosexuals. No one appeared (J.A. 12-13). After the date for the 


Hearing was set, but before the Hearing, and without notification to the 


appellant or his attorney, at the request of the Committee itself, the 
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members thereof met with Inspector Blick of the Metropolitan Police 
Force at his office to verify an Air Force report with respect to the 
persons named in the "Notice of Proposed Removal" (J.A. 34-37). 
Although the Notice stated that the four persons named therein were all 
identified by the Metropolitan Police as homosexuals it was admitted 
that there were no primary data gathered by the police, none had been 
arrested or picked up, and in fact the Police Department's records were 
based solely on records obtained from other Government agencies (J.A. 
42). In any event it is submitted that where the Regulations provide that 
the functions of the Committee shall be, inter alia, to make a full and 
complete investigation of the evidence the word "evidence" means the 
evidence adduced at the hearing and therefore the fact findings of an 
impartial committee, of necessity, must be based on evidence presented 
by both sides at the hearing. In the instant case, however, the Committee 
did not wait to have the facts presented to it at the hearing. Instead, its 
members, before the hearing and without any notification to the person 
most vitally interested, the appellant, Joseph Shields, decided to go out 
on a fact finding tour of their own. The facts they sought? Facts "to 
verify the (Air Force's) report * * *". (J.A. 37) The Committee did not 
go out to find facts to verify Joseph Shiela's side of the case. However 
well-intentioned, the fact remains that the members of a so-called 
impartial’ Committee did commit such a “partial” act, and in so doing 
went beyond the scope of the duties and power accorded them by Sec. 7. 


e. supra. This action also serves to point out one salient fact: that the 
Air Force Grievance Procedure Regulations under which the Committee 


operated are wholly inadequate in a case, such as this, where the employee 
is accused of a crime. An examination of some of the Grievance Proce- 
dure Provisions makes this glaringly apparent. For instance, under Sec- 
tion 3, "Definitions", the word "grievance" is stated to be "'an employee's 
expressed dissatisfaction with aspects of his employment, working condi- 
tions, or work relationships which are outside his control". The provi- 
sions that follow that definition might well be adequate to protect a 
"Grievance" employee but to apply them to this case — where the 
employee is accused of a crime — merely serves to substantiate appel- 


lant's contention that appellant was denied procedural due process. 


im 


THE APPELLANT WAS DENIED PROCEDURAL DUE PROCESS 
BY THE USE BY THE AIR FORCE OF SEC. 5 e. OF ITS OWN J 

GRIEVANCE PROCEDURE REGULATIONS WHICH PROVIDES | 

THAT ONE AND THE SAME PERSON ASSISTS IN DRAWING UP 
THE CHARGE AGAINST THE ACCUSED (APPELLANT), COUN- 
SEL THE ACCUSED ON HOW TO ANSWER SUCH CHARGE AND 
THEN ASSISTS IN THE FINAL NOTICE REMOVING THE AC- | 
CUSED FROM HIS JOB. | 


riean ee eS 


Sec. 5 (e), p. 3 of the Air Force Grievance Procedure Regulations 
provides: | 
"* * * Headquarters Civilian Personnel Office, upon 


request, furnishes impartial advice to both employees 
and supervisors in connection with grievances". 


Both in the "Notice of Proposed Removal" and the "Notice of 
Removal" appellant was advised that he could consult with his Placement 
Adviser, Mr. John E. Campion, who would discuss the matter with appel- 
lant and who would advise him as to his appeal rights. It may be perfectly 
permissible for a "grievance" employee,or management too! for that 
matter, to request and obtain assistance on rules, regulations, procedures, 
etc. (J.A. 17-18) under this section. Where, however, the employee has 
been accused of a crime, to apply a procedure which permits — nay, — 
requires — that one and the same person assists in drawing up the 
charge, counsels the accused on how to answer such charge land then 
assists in the final notice removing the accused from his job (J.A. 17-20), 
is to ignore completely the fundamental right of the appellant to fairness 
of procedure and, added to the other procedural defects, results ina 
denial of procedural due process to this appellant. 
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IV 


THE PROVISIONS OF SEC. 9.102 (a) (1) OF THE CIVIL SERVICE 
COMMISSION'S REGULATIONS WERE VIOLATED AND THE APPEL- 
LANT DENIED PROCEDURAL DUE PROCESS WHEN GENERAL 
LANDON, WHO, ALONE, MADE THE DECISION TO REMOVE APPEL- 
LANT FROM HIS JOB, IN MAKING THAT DECISION, CONSIDERED 
AN UNSWORN STATEMENT MADE AFTER THE WRITTEN CHARGE 
WAS GIVEN TO THE EMPLOYEE (APPELLANT) BUT PRIOR TO 
HIS DECISION REMOVING APPELLANT FROM HIS JOB. 
The Civil Service Procedural Requirement of Section 9.102 (a) (1), 
(TS 350, S1-21, Federal Personnel Manual) provides as follows: 
"* * %* the separation *. * * if made, must be upon 
one or more of the charges presented to the employee 


and which he has had an opportunity to answer, and not 

upon others. (Underscoring supplied 

With reference to the charges made in the Notice of Proposed 
Removal, the charge made by Dudley nine years before, in 1945, was 
the only charge Appellant had an opportunity to answer as far as any 
statement of Dudley was concerned. However, on May 14, 1954, two 
days after the Notice of Proposed Removal was given to the Appellant, 
Dudley was interrogated in Paris and the results of that interrogation 
transmitted to General Landon on June 1, 1954 (J.A. 40-42). This Paris 
statement made by Dudley was an unsworn one (J.A. 62-63). At the 
Hearing the testimony of Colonel Breeze established the fact that in 
making his decision, General Landon considered an unsworn statement 
made by Dudley in Paris after the written charge was made against Mr. 
Shields but prior to Landon's decision. The appellant was never informed 
of this statement and had no knowledge thereof until it was brought out 
at the Hearing. That the contents of the unsworn statement were consid- 
ered by Landon in making this decision was admitted (J.A. 65-67), 
although no mention thereof was made in his Notice of Removal. When 
Landon, in separating the appellant from his job, admittedly took into 
consideration a charge made by Dudley in April, 1954, which the appel- 
lant had no opportunity to answer, he violated the procedural require- 


ments under Sec. 9.102, supra. Just what effect or how much effect 
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consideration of this statement had on Landon's decision, it is impossible 


to determine since he was not available for questioning and, certainly, no 
other witness could testify as to the inner workings of his mind. However, 
his unavailability for questioning on this matter constitutes a further rea- 
son why appellant was denied procedural due process by the! refusal of 


| 
the Committee to require Landon's attendance. 


Vv 


THE AIR FORCE ACTED IN AN ARBITRARY AND UNFAIR MANNER 

AND THUS DENIED APPELLANT PROCEDURAL DUE PROCESS BY 

INVOKING PARTIAL USE OF ITS SECURITY REGULATIONS TO PRO- 

TECT ITS OWN CONFIDENTIAL REPORTS BUT DENYING T ) THE 

APPELLANT THE SAFEGUARDS CONTAINED IN SAID SEC D's 

REGULATIONS BY DISMISSING APPELLANT UNDER ITS GRIEVANCE 

PROCEDURE REGULATIONS WHICH DO NOT CONTAIN SUCH SAFE- 

GUARDS. | 

It is the position of the appellant that the provisions of the Griev- 

ance Procedure Regulations are totally inadequate and were never 
intended to apply to a case such as this where the employee has been 
accused of a crime and the Government refuses to disclose the evidence 
used to prove its case because of reasons of security. Both the Griev- 
ance Procedure Regulations and the Security Regulations provide that 
one of the grounds for dismissal is "immoral conduct", but when the 
other provisions of the two sets of Regulations are examined it will be 
found that there is a vast difference in what they provide in the way of 
safeguards for the employee. Not for a moment is it even suggested 
that either set of regulations provides adequate safeguards in a case 
of this kind. However, the Security Regulations do contain) certain 
safeguards which, meager and insufficient as they may be, are not 
found in the Grievance Regulations. Sec. 19. (c) of the Security Regu- 
lations provides that the "* * *refusalof* * * witnesses to 
cooperate with the Board will be taken into consideration in determin- 
ing the probative value of any information attributed to them in the file." 


If that had been done in the instant case, Joseph Shields would have been 
| 
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re-instated. With respect to the individual who "identified" Joseph 
Shields as having attended parties at 1627 "P" Street, as alleged in 
paragraph 2 (e) of the Notice of Proposed Removal, he was requested 

to appear but he refused to do so because '"* * * it would be embar- 
rassing for him to come and due to the lapse of time he probably couldn't 
even recognize Mr. Shields" (J.A. 49-50). The only information in the 
Government's file that Joseph Shields was guilty of "Immoral Conduct” 
was an excerpt from a statement made nine years before by Dudley, 

who steadfastly refused to appear as a witness. 


Sec. 21. (b), supra, provides that 


"The Board will take into consideration the fact that the 

employee may have been handicapped in his defense by 

the nondisclosure to him of classified security informa- 

tion or by the lack of opportunity to cross-examine per- 

sons constituting sources of information, and will weigh 

derogatory information carefully in the light of its recency, 

* * * attendant circumstances * * * and whether 

there is similar or supporting information." 
Joseph Shields was confronted with every situation outlined in the fore- 
going Regulations and yet he is denied the safeguards it provides. If, 
for example, the "recency" of the derogatory information had been 
weighed carefully in the instant case, no weight whatsoever could pos- 
sibly have been given to the uncorroborated charge made over nine years 
ago. Furthermore, in this case there was no "similar or supporting 
information.’’ While the Notice of Removal stated that" * * * You 
have admitted knowing at least four other individuals identified as homo- 
sexuals * * *" appellant was never charged with immoral conduct 
with respect to these individuals undoubtedly because there was absolute- 
ly no evidence to support such a charge. The only charge implicit in 
Mr. Shields” acquaintanceship with these individuals is, of course, 


“guilt by association". 


The total unfairness and injustice of the procedure followed by 
the Air Force is further illustrated when consideration is given to the 
proceedings at the Hearing before the Ad Hoc Committee. On the one 
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hand, the Air Force, by its use of the Grievance Procedure Regulations, 
denied to Joseph Shields the safeguards contained in the Security Regu- 
lations. However, when counsel for Mr. Shields attempted to) elicit 
information with respect to the charge which was the basis for his 
discharge he met a blank wall. He was not permitted to see Dudley's 
nine year old statement from which the excerpt accusing him was taken 
because ''* * * it is part of an official CONFIDENTIAL document 

* * *''(J,A, 10). Although the statement was frequently referred 

to as an Affidavit,no one appeared to testify that it was actually a sworn 
statement (J.A. 63-64). In fact the Government's own investigative 
officer, Mr. Hallock, during the course of his investigation, was only 
permitted to read the excerpt pertaining to Joseph Shields, "a couple 

of sentences", appearing on a three by five card, which was kept in the 
office of an agent of another unidentified Government agency) who told 
Mr. Hallock that Dudley had executed a statement (J.A. 37- -38). In the 
OSI report Mr. Hallock referred to it only as a signed statement (J.A. 38). 
With reference to the identity of the person or persons who identified 
the appellant as having attended parties at 1627 "P" Street in the fall of 
1944 and the facts about this address, no information could be given 
because the information" * * * was from confidential sources and 
could not be disclosed* * *"(J.A.31)"* * * it came from other 
reliable Government agencies * * *" (J.A. 43-44). Likewise, appel- 
lant’s counsel was not permitted to see the investigative report on the 
interrogation of Dudley in Paris in May of 1954 until certain references 
to another Government Agency were deleted because it involved the 
matter of technical adherence to security regulations rersnriny other 
agencies (J.A. 40, 41). 


Under such circumstances it cannot be denied that the Air Force 


utilized every provision of the Security Regulations fasesable to it in 
pbuilding up its case against Mr. Shields, including the restrictive pro- 
visions thereof, while denying to Mr. Shields the safeguards provided 
thereunder when he attempted to prove his innocence. How: disastrous 
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was the denial of these safeguards to Mr. Shields’ cause can best be 
illustrated by examining the reasons given by Colonel Loesch in his 
letter sustaining the removal after the Hearing was held. In the letter 
dated November 30, 1954, he stated that" * * *I* * * considered 
the following issues in making this decision: 1. The fact that you were 
unable to adduce sufficient evidence to refute or explain Mr. Dudley's 
statement. 2. Your failure to prove malice or any other improper 
motive on the part of Mr. Dudley in making the charge. 3. Mr. Dudley's 
statement implicating Mr. Shields was sworn to under oath and properly 
witnessed by and in the presence of authorized federal investigative 
officials. 4. It has been proved that three of Mr. Shields's associates 
named in the charge are homosexuals. Two of these individuals admitted 
under oath, to authorized investigative officials, their participation in 
acts of homosexuality * * *'. (Underscoring supplied) 


When the nature of the charge against Mr. Shields is considered, 
how does one supply the evidence or proof required by Colonel Loesch 


under (1) and (2) supra? Considering No. 2 for the moment, how does 


one go about proving "malice or any other improper motive” when one 

is unable to question the person who made the charge? At the risk of 
repetition may it be said that if Mr. Shields had been informed nine 
years earlier (when the charge was first made) he might have been able 
to contact the elusive Dudley. Furthermore, it would seem self-evident 
that the mere making of such a serious charge was malicious per se. 
How attempt to prove another's motive? Attention is directed to Dudley's 
statement contained in the excerpt: "The following are all the acts of 
homosexual in which I have engaged which I can remember sufficiently 

to enumerate. ...* * *' (Underscoring supplied). The many dots 
indicate much omitted. How much? How many names were in that state- 
ment? Ten? Twenty? Fifty? If just this one fact could have been 
ascertained, then it might have been determined that Dudley was mis- 
taken or that he lied. Joseph Shields swore, under oath, that he did lie. 
If anyone who saw the entire statement of Dudley had been available to 
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testify as to the number of names thereon, without revealing the names, 
it is doubtful that the national security would have suffered and it could 
well be that Joseph Shields might have surmounted the well-nigh insu.- 
perable burden of proof imposed upon him, a burden made’ a great deal 
heavier by the nature of the charge and the fact that the charge was 

made nine years before he was informed thereof and in the possession of 
the Government all that time. Apparently no one connected with this 

case ever saw Dudley's complete statement, either the original or a copy. 


The members of the Committee did not see it, appellant's counsel was 
not permitted to see it and even the Air Force's own investigative offi- 
cer saw only a three by five card containing the few sentences accusing 
the appellant. Did General Landon see it? He was not made available 
for questioning. In view of the fact that no one appeared who had seen 
the original statement and who would testify under oath that Dudley's 
statement was made under oath, the record in this case simply does 
not support Loesch’s statement No. 3, supra, that "Mr. Dudley's state- 
ment implicating Mr. Shields was sworn to under oath and properly 
witnessed by and in the presence of authorized federal investigative 
officials." At this point it should be noted that Mr. Dudley’ 8s statement 
implicating Mr. Shields was denied under oath by Mr. Shields 

and properly witnessed by and in the presence of authorized persons. 
In any event once again the Government relies on "sec urity" to justify 
its refusal to make available to appellant or his counsel any data which 
would aid in appellant’s attempt to prove himself innocent of the charge 
made against him. | 


Finally, under No. 4, supra, it is stated "It has been proved that 
three of Mr. Shields’ associates named in the charge are homosexuals. 
Two of these individuals admitted under oath, to authorized investigative 
officials, their participation in acts of homosexuality. " (Underscoring 
supplied) What does Colonel Loesch mean "proved"? Not by the 
record in this case. As a matter of fact it was admitted that none of 
these individuals were ever arrested on a homosexual charge or found 
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guilty thereof and whatever information the Metropolitan Police records 
contained were obtained from "the records of other agencies" (J.A. 42) 
and thus, as in every other instance, unavailable to the appellant or his 


counsel, 


It can readily be seen from the foregoing that if the safeguards 
contained in the Security Regulations could have been invoked, the Air 
Force could never justify its decision to remove Joseph Shields from 
his position except by totally ignoring the safeguards of its own Regu- 
lations, which is precisely what it did in the instant case. An uncorrob- 
orated allegation (9 years old) — the discharge of the accused from his 
position by virtue thereof — a failure of the Air Force's only witness 
(Commander Dudley) to appear — a failure of the person discharging 
the accused to appear — a failure to permit the accused or his counsel 


access to any of the records on which it based its decision of removal 


on grounds of "security" — a failure to apply the safeguards of the 
Security Regulations — an utter failure on the part of the Air Force 
to substantiate its allegation and therefore a concomitant failure to 
prove its allegation of "Immoral Conduct Off Duty”. Add all these 
failures to an unwarranted effort to justify its discharge of Joseph 
Shields from his job for his failure to accomplish the impossible and 
the case of Joseph Shields has now been summarized. 


When Joseph Shields was dismissed, more than the loss of his 
government job was involved. Lost also was the ability to obtain 
employment in that large segment of private industry performing govern- 
ment contractual work as Mr. Shields learned to his sorrow in the six- 
teenth month period which had elapsed since he was dismissed. (Br. 
on Appeal to Air Force, Ex. A) During this period, assiduously he sought 
work. During this period, constantly he was informed that his qualifica- 
tions more than met the standards set up for the position in question. 

His efforts to obtain employment, however, were futile. Why? The 
answer may well be found in Pl's. Ex. 2 attached to Brief on Appeal to 


29 


| 
the Secretary of the Air Force (Ex. A). Therein is contained a request 


from a corporation and the reply thereto from the Air Force wherein it 


is stated: (J.A. 90-A) 
to * * 


Name of Employee __ Joseph Shields 
Period of Service 12-21-48 to 6-15-54. 
Grade and title of position last or currently held 


Reports Control Officer, GS-12. 
Final or current salary $7,240 per annum. | 


Reason for leaving Mr. Shields was removed from po sition 

with Hq. USAF for immoral conduct off duty. He has 
app ealed this action and final decision is ene pend- 
ing. 

Not only did Shields lose his government job but, by virtue of the 
Government's disclosure to a potential employer that he was removed 
from his position for "immoral conduct off duty" even before a final 
decision had been made by the Air Force, his work opportunities in 
private employment were severely limited. It is the position of the 
appellant that neither Congress nor the President ever authorized, 
either explicitly or otherwise, administrative action whereby an 
employee is fired under the provisions of the Grievance Procedure 
Regulations but is denied access to the documentary evidence used to 
prove the Government's case because of the provisions of, the Security 
Regulations and, at the same time, is denied the safeguard provisions of 
the Security Regulations by the use of such Grievance Procedure Regula- 
tions. Under such circumstances it is submitted that the Supreme Court's 
decision in the Greene case‘is controlling in the instant case because, 
as was stated therein: "* * * petitioner's work opportunities have 
been severely limited on the basis of a fact determination rendered after 
a hearing which failed to comport with our traditional ideas of fair pro- 
cedure. * * * We decide only that in the absence of explicit authoriza- 


tion from either the President or Congress the respondents were not 
T Greene v. McElroy, 360 U.S. 474. 
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empowered to deprive petitioner of his job in a proceeding in which he 
was not afforded the safeguards of confrontation and cross-examination. 


* * #T 


It is of course recognized, as this court stated in Cafeteria and 
Restaurant Workers Union, Local 473 AFL-CIO, et al v. McElroy (Ct. 
App. D.C., 1960), that the Lloyd-La Follette Act of 1912 provides that 
"No examination of witnesses nor any trial or hearing shall be required 
except in the discretion of the officer or employee directing the removal 
or suspension without pay." However, here the Air Force did promul- 
gate Grievance Procedure Regulations which do provide for a hearing. 
It is also recognized that the Security Regulations were promulgated in 
accordance with Executive Order 10450. (As is pointed out, hereafter, 
it is believed that the procedure by which appellant was removed violates 
the provisions of that Executive Order). It is not argued that there 
were any express restrictions imposed on the authorities as to which 
set of Regulations they could use in removing Joseph Shields. It is 
strenuously argued, however, that once having chosen the Grievance 
Procedure Regulations, it is palpably unfair to deny to the appellant 


the opportunity to examine, inter alia, the full statement from which 


the excerpt referring to him was taken, on the grounds of security, and 
at the same time deprive him of the safeguards contained in the Security 
Regulations. This is particularly true where, as here, the record is 
devoid of even an iota of evidence that Dudley's statement involved 
security considerations. Neither the Grievance Procedure Regulations 
nor the Security Regulations authorize the procedure used and, as has 
already been stated, neither Congress nor the President has authorized 
it. 


Certainly the Supreme Court could well have had the instant 
situation in mind when it stated in Greene v. McElroy, 360 U.S. 474: 
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'"* * * Certain principles have remained relatively 
immutable in our jurisprudence. One of these is that 
where governmental action seriously injures an individ- 
ual, and the reasonableness of the action depends on 
fact findings, the evidence used to prove the Govern- 
ment's case must be disclosed to the individual so that 
he has an opportunity to show that it is untrue. While 
this is important in the case of documentary evidence, 
it is even more important where the evidence consists 
of the testimony of individuals whose memory might be 
faulty or who, in fact, might be perjurers or perso 
motivated by malice, vindictiveness, intolerance, prej- 
udice, or jealousy. * * * | 


"Little need be added to this incisive summary state- 

ment except to point out that under the present clear- 

ance procedures not only is the testimony of absent 

witnesses allowed to stand without the probing ques- 

tions of the person under attack which often uncover 

inconsistencies, lapses of recollection, and bias, */ * 

* * but, in addition, even the members of the clea: 

ance boards do not see the informants or know their 

identities, but normally rely on an investigator's sum- 

mary report of what the informant said without even 

examining the investigator personally." (Underscoring 

supplied) | 

In the instant case the investigators who interrogated Dudley did 
not appear and the investigator who did testify stated that he saw only 
a three by five card on which was written the excerpt concerning Shields, 
certainly a far cry from the disclosure deemed essential by the Supreme 


Court as evidenced by the foregoing language. 


! 

It is again submitted that neither the Grievance Procedure Regula- 
tions nor the Security Regulations authorized the procedure here employ- 
ed and certainly neither the President nor Congress has authorized it. 


Therefore the decision in Greene v. McElroy, supra, is controlling. 
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vI 


THE PROCEDURE EMPLOYED BY THE AIR FORCE CONSTITUTES 
A CLEAR VIOLATION OF EXECUTIVE ORDER 10450 REQUIRING 
THAT ALL PERSONS EMPLOYED BY THE GOVERNMENT BE 
ADJUDGED BY MUTUALLY" CONSISTENT STANDARDS AND PRO- 
CEDURES AND RESULTS IN A DENIAL OF PROCEDURAL DUE 
PROCESS. 


What has already been argued with respect to the denial to the 
appellant of the safeguard provisions of the Security Regulations applies 
with equal force to/the denial to him of the protective provisions of 
Executive Order 10450. That Order provides, inter alia, that: 


't* * * Whereas the American tradition that all persons 
should receive fair, impartial, and equitable treatment at 
the hands of the Government requires that all persons seek- 
ing the privilege of employment or privileged to be employed 
in the departments and agencies of the Government be adjudg~- 
ed by mutually consistent and no less than minimum standards 
and procedures among the departments and agencies govern- 
ing the employment and retention in employment of persons 
in the Federal service * * *" (Underscoring supplied) 


vo 


THE CHARGE MADE AGAINST THE APPELLANT WAS BASED ON 
AN ALLEGATION MADE AGAINST HIM IN MAY, 1945 BUT THE 
CHARGES WERE NOT BROUGHT UNTIL NINE YEARS LATER IN 
MAY, 1954; SUCH LACHES ON THE PART OF THE AIR FORCE 
WAS ARBITRARY AND UNREASONABLE AND RESULTS IN A 
DENIAL OF PROCEDURAL DUE PROCESS TO THIS APPELLANT. 


No one point can better illustrate the total unfairness of the pro- 
cedure utilized by the Air Force to dismiss the appellant than its un- 
warranted and unjustifiable delay in informing him of this charge, a 
charge about which the Government had known for nine years. This is 
particularly true because of the nature of the charge and because of 
the overwhelming burden of proof imposed on him to prove his innocence. 


No presumption of innocence was allowed to enter into the picture. To 
refute a charge of immoral conduct is, at best, extremely difficult. To 
be required to refute it after a lapse of nine years when the person who 
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made the charge cannot be found is well-nigh impossible. Add to this 
the Air Force's refusal to produce the complete statement which 
purportedly contained the charge, on the ground of "security", while 

at the same time totally ignoring the safeguards contained in Sec. 21 (b) 
of the Security Regulations which provide that the Board will weigh 
derogatory information carefully in the light of its recency Se gee 
and we have a situation wherein the accused is confronted with impos- 
sibility of performance. Again it is submitted that the decision of the 


Greene case is controlling in the instant case. 


vill 


THE FAILURE OF THE AIR FORCE TO AFFORD APPELLAN T 
CONFRONTATION OF HIS ACCUSERS AND CROSS-EXAMINATION 
CONSTITUTES A DENIAL OF DUE PROCESS OF LAW. | 

| 


It has been aptly argued that no principle of our jurisprudence is 
more firmly embedded than the procedural due process guaranteed by 
the Fifth and Fourteenth Amendments. The Supreme Court has con- 
sistently stressed "the high social and moral values inherent in the 
procedural safeguard of a fair hearing" based upon "considerations 
which go to the very ethos of the scheme of our society * | + eS 
Joint Anti-Fascist Refugee Committee v. McGrath, 341 U.S. 123, 167, 
172 (concurring opinion of Mr. Justice Frankfurter). Because fairness 
of procedure is the hallmark of our democratic way of life and the 
indispensable essence of liberty, "procedural due process: is more 
elemental and less flexible than substantive due process. It yields 
less to the times, varies less with conditions, and defers much less 
to legislative judgment." Shaughnessy v. United States ex, rel. Mezei 
345 U.S. 206, 224 (dissenting opinion of Mr. Justice Jackson). 


In its elemental sense, procedural due process assures the 
protection of those procedures which accord with "the rudiments of 
fair play," Chicago M. & St. P. R. Co. v. Polt, 232 U.S. 165, 168, and 

| 
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which maintain "the ‘inexorable safeguard’ of a fair and open hearing," 
Ohio Bell Tel. Co. v. Public Utilities Comm., 301 U.S. 292, 304. By 
insisting upon "a fair hearing upon the fundamental facts," Southern 

R. Co. v. Virginia, 290 U.S, 190, 199, the procedural due process prin- 
ciple establishes a minimum standard of fairness for governmental 
action affecting the life, liberty or property of those within the reach 
of the Constitution. 


The concept of procedural due process is universal in its nature 
and in its application whenever substantial interests are affected. 
Viewed either in a constitutional or nonconstitutional setting, the con- 
cept admits of exclusions only in the narrowest and most exceptional 
situations. And the concept is applicable whether the interest being 


asserted is denominated a "right"or "privilege." By its inherent 


nature, fairness of procedure is the quintessence of a fair and respected 
government, 


Certainly in the instant case, where the appellant's job, livelihood 
and reputation are all at stake, he is entitled at the very least to a "fair" 
hearing. It is not enough that a hearing be provided only to the extent 
deemed fair or advisable by those in charge or that some but not all of 
the elements of such a hearing be made available. As was stated by the 
court in Interstate Commerce Commission v. Louisville & Nashville R. 
Co., 227 U.S. 88, 93: 


"* * * manifestly there is no hearing when the party does 
not know what evidence is offered or considered, and is not 
given an opportunity to test, explain, or refute * * *., 

All parties must be fully apprised of the evidence submitted 
or to be considered, and must be given an opportunity to 
cross-examine witnesses, to inspect documents, and to offer 
evidence in explanation or rebuttal. In no other way cana 
party maintain its rights or make its defense." (Underscoring 
supplied) 


2 That procedural due process has never been thought applicable only to those 
asserting some constitutional or statutory " right" is evident from the decisions of 
the Supreme Court'in Slochower v. Board of Higher Education, 350 U.S. 551, 556, 
and Wieman v. Updegraff, 344 U.S. 183, 192, where interference with the "privilege" 

.af public employment was held permissible only to the extent that due process was 
observed. See also Speiser v. Randall, 357 U.S. 513; Hannegan v. Esquire, Inc., 
$27 U.S. 146, 156. 
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Here, Joseph Shields was denied, inter alia, the opportunity to 
inspect the documents containing the information on which the Air Force 
based its decision to fire him. Whatever restrictive provisions may be 
contained in the Air Force Security Regulations which would justify this 
denial, no such provisions are contained in the Grievance Procedure 
Regulations under which the "Hearing" was held. | 


While it is recognized that Bailey v. Richardson, 86 U.S. App. D.C. 
248, 182 F.2d 46,affirmed. 341 U.S. 918 "suggests" (see Parker v. Lester, 
227 F.2d 703) that a government employee is not entitled to protection of 
the due process clause, in Wieman v. Updegraff, 344 U.S.'183, 73 S.Ct. 
215, the court stated: | 


| 
"* * * Tt is sufficient to say that constitutional protec- 
tion does extend to the public servant whose exclusion pur- 
suant to a statute is patently arbitrary or discriminatory." 


It would thus appear that Bailey v. Richardson, supra, insofar as 
it rests upon the premise that government employment is a privilege 
which may be arbitrarily denied, is in conflict with Wieman v. Updegraff, 


supra. See also Slochower v. Board of Education, 350 U.S. 551. 
| 
It is also to be noted that no majority of the Supreme Court has 
| 


upheld the Bailey decision, the decision being affirmed by an equally 
divided court. Note also Justice Douglas’ concurring opinion in Joint 


Anti-Fascist Refugee Committee v. McGrath, 341 U.S. 128, 71 S.Ct. 
624, 650, wherein he states: 


| 

"In days of great tension when feelings run high, it is a 
temptation to take shortcuts by borrowing from the | 
totalitarian techniques of our opponents. But when we 
do, we set in motion a subversive influence of our own 
design .. that destroys us from within. The present cases, 
together with * * * Bailey v. Richardson, 341 U.S. 918, 
* * * affirmed today by an equally divided Court, are 
simple illustrations of the trend * * *". 


In the same case, Mr. Justice Jackson stated as fol lows with 
respect to the Bailey case (at p. 655): 
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"Ordinary dismissals from government service which 
violate no fixed tenure concern only the executive branch, 
and courts will not review such discretionary discharges. 
* * * However, these are not discretionary discharges 
but discharges pursuant to an order having force of law. 
Administrative machinery is publicly set up to comb the 
whole government service to discharge persons or to 
declare them ineligible for employment upon an incontest- 
able finding, made without hearing, that some organization 
is subversive. To be deprived not only of present govern- 
ment employment but of future opportunity for it certainly 
is no small injury when government employment so domi- 
nates the field of opportunity. 


"The fact that one may not have a legal right to get 

or keep a government post does not mean that he can be 

adjudged ineligible illegally. Perkins v. Elg.*.*°*". 

While the Supreme Court did not pass upon the constitutionality 
of the security-clearance revocation procedures in the Greene case, 
since it deemed it unnecessary in the present posture of that case, at 
least it expressed itself on the importance and necessity of the Govern- 
ment disclosing the evidence where governmental action has seriously 
injured an individual. 


In the light of the Supreme Court's language in the Greene case 


with respect to the necessity of disclosing evidence, there can be no 
doubt that Joseph Shields was denied procedural due process by the 
regulations. Procedural fairness, if not all that was originally meant 
by due process of law, is at least what it most uncompromisingly 
requires * * * Procedural fairness and regularity are the indis- 
pensable essence of liberty * * * Let it not be overlooked that 

due process of law is not for the sole benefit of an accused. It is the 
best insurance for the Government itself against those blunders which 
leave lasting stains on a system of justice but which are bound to occur 
on ex parte considerations * * *' (Mr. Justice Jackson, dissenting 
in Shaughnessy v. United States ex rel. Mezie, 345 U.S. 206, 224). 
Further, in view of the language in the Greene case, to deny to Joseph 
Shields the protective requirements of confrontation and cross-examina- 


tion because he is a government employee is to penalize him for ever 
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having sought and accepted government service. At the time of his 
dismissal Shields was Chief of the Personnel Statistics Branch, of 
Reports Control Group at a salary of $7,240 annually and had worked 
for the Government approximately 10 years. (r.p. 64; Ex. 2) The 
nature of his duties can best be explained by an examination of one of 
the Commendations with respect to his work (Ex. D, attached to "Brief 
on Appeal for Appellant Joseph Shields"), dated February | s 1953, 


written by Colonel A. B. House: 
| 


"SUBJECT: Commendation. ! 


1. The record shows that you have been assigned as 
a member of the Reports Control Group since December 
1948 and have been Chief of your Branch since May | 1949. 
But the record does not show your unflagging loyalty to 
the Group and the Air Force, and superior professional 
achievements during this period. I have been associated 
with you in daily close personal contact since 4 September 
1951. So, the purpose of this letter is to set the record 
straight. | 


2. Our first joint endeavor was the briefing of a 
General Officer on a most complex and controversial 
work measurement directive. At that time you demon- 
strated your masterful ability to analyze difficult direct- 
ives from all three viewpoints; the staff, Reports Control, 
and the field. You also showed unusual alertness and 
mental agility and an ability to make yourself Sader eed 
with a minimum of words. 


3. You have made many valuable contributions to the 
Air Force in a position of great responsibility. As a key 
member of our Reports Control Team, you have received 
avery minimum of supervision, making far reaching deci- 
sions affecting large resources of the Air Force. | 


4. You have always put the job first and your personal 
matters second. Your loyalty to the Air Force and lyour 
determination to do everything within your power to further 
its interests have characterized your service. | 


5. Within the last several months, you have been 
assigned several projects beyond the scope of your ‘Branch 
subject matter. Among these have been the rewrite of AFR 
174-1 and the development of staff studies establishing the 
Air Force position on inter-departmental reporting) matters. 
Your eminent success on these projects is a source of grati- 
fication to me and it demonstrates your capability to perform 
the duties of more responsible positions than that you now occupy. 
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6. Therefore, I am taking this opportunity to commend 
you for your: splendid professional and administrative 
accomplishments, as well as your exemplary loyalty. 


7. A copy of this letter is being placed in your official 
personnel file." 

No one can doubt that Shields was completely qualified to perform 
his chosen employment and unqualifiedly suitable therefor.” After hav- 
ing devoted ten years to Government employment, why should he not be 
accorded every safeguard in order to insure that his dismissal there- 
from be in accordance with the fundamental principles of justice and 
fair play? Why should not the Regulations under which he is dismissed 
be adequate to protect his rights? Why should he not be accorded the 
protective safeguards of confrontation and cross-examination? As was 
pointed out by the court in Parker v. Lester, 227 F.2d 708, "Even the 
alien lawfully residing in the United States is entitled to this protection. 
See Kwong Hai Chew v. Colding, 344 U.S. 590 (73 S.Ct. 472)" 


CONCLUSION 


The procedural violations of the applicable regulations under the 
facts of this case are real and substantial and because of them the 
appellant was denied the rights which he should have been accorded 
under those regulations. 


it is totally arbitrary, unfair, and unjust to impose an impossible 
burden of proof on the appellant first, by failing to inform appellant of 
the charge made against him nine years before, which was in the pos- 
session of the Government during all of that time; second, by refusing 
to produce the evidence on which it relied by invoking "partial" use of 
its Security Regulations to protect its own confidential reports but deny- 
ing to the appellant the safeguards contained therein by dismissing him 


2 See Cafeteria and Restaurant Workers Union, Local 473 AFL-CIO, et al, 
v. McElroy (April 14, 1960) Ct. App. D.C. ___. 
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under the Grievance Procedure Regulations which do not contain such 
safeguards. Such a procedure was never authorized either by the Regula- 
tions themselves or by the President or Congress. Consequently, the 


decision of the Supreme Court in Greene v. McElroy is controlling in 


the instant case because appellant was not afforded the safeguards of 


re | 
confrontation and cross~examination. | 


Such a procedure as.applied to this appellant clearly violates 


Executive Order 10450 requiring that all persons employed by the Gov- 
ernment be adjudged by "mutually" consistent standards an procedures 
and results in a denial of procedural due process. 


The Constitution requires that governmental action be preceded 
by and arise only out of fair procedures. Adjudication on the basis of 
secret and untestable accusations has traditionally been regarded as 
antithetical to procedural fairness; confrontation has been found an 
indispensable attribute of fair result not only in the criminal process 
but wherever interests of liberty, property or repute are in jeopardy. 


It is respectfully submitted that the judgment of the District Court 
be reversed with instructions to grant appellant appropriate relief. 


Respectfully submitted, | 


FRANCIS J. KELLY 
ELIZABETH C. KELLY | 
532 Munsey Building | 
Washington 4, D.C. | 
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2 
PROCEEDINGS 

The Department of the Air Force Ad Hoc Grievance Committee, 
sitting to consider the case of Mr. Joseph Shields, was convened on 
28 July 1954, at 0905 hours, in Room 5C-157, The Pentagon Building, 
Washington, D. C., with Mr. Robert L. Atwood presiding. 

THE CHAIRMAN: The Hearing will now come to order. On the 
introductions, Iam Mr. Atwood, the Chairman of the Committee, and 
serving more or less as the Executive Secretary in the matter of set- 
ting up this Hearing, notifying witnesses, the Aggrieved, and both 
parties to the Hearing. On my right is Mr. Kelly, Mrs. Kelly, 

Mr. Oliphant, and in the background is Mr. Shields. Colonel Creyts 
is representing OSI, and Colonel Breeze representing Management. 
The members of the Committee are Mr. Tharpe, Colonel Clarke, and 
Mr. Coltrin. 

The Hearing will be informal to the extent that it does not neces- 
sarily conform to the courts inasmuch as we are not legal people our- 
selves and inasmuch as the procedure is set up for informal hearings. 

There is a prescribed manner in which they will be conducted. 
We will follow that procedure. That was outlined in the memorandum 
given to each party. Smoking is permitted and questioning back and 
forth will be limited, though, to specific periods throughout the giving 
of testimony. 

The Committee is appointed on an ad hoc basis. It is appointed 

by the Secretary of the Air Staff and for purposes of hearing 
this one case and this one case only. They are selected from various 
offices in Management for purposes of giving an impartial review of the 
testimony, making their findings and recommendations to the Secretary 
of the Air Staff, who, in turn, will make his decision based on their 
findings and recommendations. They are a fact-finding board and do 
not have the power of final decision. 

The order of proceedings, normally, in a case of this type is 
that the Aggrieved or his counsel present their case. They are then 


questioned by Management or by the Committee, and then their 


3 | 
witnesses are called. After that, Management presents their case, 
their witnesses are called and questioned by counsel or the Aggrieved, 
and by the Committee; then their witnesses are called. Then there 
will be rebuttal or summation by either side. However, due to the 
nature of this case, there will be some variance from the normal pro- 
cedure inasmuch as Management, while they are represented here, 
Management's information in this case is gotten from investigative 
reports from other channels and they took their action based on the 
reports furnished them and the information furnished them from inves- 
tigative channels. The administrative action initiated by them was not 
as a matter of something that happened in the office, but they had to 
make the recommendation as to what action should be takeh as it re- 
flects on the office or the person concerned and what will be best for 
the Government. | 

In this case, Management, by Colonel Breeze, whd is repre- 
senting General Landon, who signed the Charges, preferred the Char- 
ges; but as far as Management's presentation of the case, their case 

will be based upon the reports themselves as contained in the 
Letter of Charges. ! 

So, the procedure will be that you, Mr. Kelly, will present 
your case and there will be questions by the Committee, by Colonel 
Creyts and Colonel Breeze. If you have questions to either of them, 
you will have an opportunity at a later time to ask those. 

THE COUNSEL: Do you wish me to proceed now? | 

THE CHAIRMAN: Just a minute. Inasmuch as the Committee 
and both parties in this case have copies of the original Charges, the 
reply to those Charges of the proposed action, and the final notice, we 
will not take the time as a group to re-read those Charges. The Letter 
of Proposed Action, Mr. Shields' reply to that, and the final notice will 
be made a matter of record and attached as Exhibits A, B, and C to the 
transcript of this Hearing. 


(The documents referred to were received in evidence and 
marked Exhibits A, B, and C, respectively.) 


4 
Are there any questions on the exhibits or any questions on 
procedure at this time ? 
THE COUNSEL: Mr. Atwood, I have one correction that I wish 
could be made for the record. On page 9 of our Argument on the Mo- 


tion to Reconsider, we use the word "sworn" on approximately line-- 


it is about the middle of the page. (Reading): "Despite the explicit 
and detailed information given by Mr. Shields *** with these four in- 
dividuals, the authorities, in their sworn statement ***" should be 
"unsworn” statement. Now, that is in the Argument on the Motion to 

Reconsider and it is not a correction of any one of the exhibits 
which you have already stated will be attached to the transcript. 

THE CHAIRMAN: That correction may be made on the top 
copies. That, in itself, has not been made a matter of record and will 
not be entered as an exhibit because that is more or less after the facts; 
but it will probably be referred to throughout the Hearing. 

Are there any other questions ? 

COL BREEZE: I didn't find that particular item. 

THE CHAIRMAN: It is right about the middle of the page. 

COL BREEZE (Reading): " ***** detailed information given 
by Mr. Shields in his sworn statement ****''--is that where it is? 

THE CHAIRMAN: Yes; right after that, two lines down. The 
line starts, ' *** removing Mr. Shields from his job ***"'--no; I'm 
sorry. 

THE COUNSEL (Reading): '" *** with these 4 individuals ***" 

THE CHAIRMAN (Reading): " *** the authorities in their ***" 
‘unsworn" it should be. 

COL BREEZE: Okay. 

THE COUNSEL: Do you have that? 

COL BREEZE: Yes, I have it. 

THE CHAIRMAN: Colonel Clarke, will you swear in the parties 
--Colonel Breeze, Colonel Creyts, Mr. Kelly. Will Mr. Shields be 
speaking in his own behalf? 

THE COUNSEL: I don't know whether he will or not. Iam 
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perfectly willing to be sworn, but I do not know why. I don't know 
any of the facts. I am not going to testify in the case. 
THE CHAIRMAN: Well, normally these hearings are given 
| 


under sworn oath. | 
THE COUNSEL: That is, the people who are going to testify. 
THE CHAIRMAN: Right. | 
THE COUNSEL: Iam not going to testify. Iam as the coun- 
sel. I have no objection to being sworn. I just never had it before. 
COL CLARKE: It appears to me that we should only) swear 
people who are going to testify at the time that they do testify. 
MR. THARPE: That would be my inclination, too. However, 
Mr. Atwood has had experience in this type of hearing. | 
THE CHAIRMAN: As I said, this case will not follow the true 
line that they normally do in a grievance hearing because of the type 


of case, and also the actions involved. Normally, inasmuch as counsel 
speaks for the aggrieved and presents facts in their behalf, they are 
sworn the same as the aggrieved would be if they were speaking on their 
own. But it is up to the Committee to determine whether oF not they 
see fit. 

THE COUNSEL: Well, I assure the Committee that ae of this 
moment I do not intend to testify; and if it becomes necessary for me to 
testify, of course, I would be perfectly willing to be sworn. 

MR. THARPE: I see that the mimeographed excerpts of Hear- 
ing Procedure state that testimony will be given under oath. So, if 
Mr. Kelly does not intend to testify, I should think there would be no 
requirement. 

THE CHAIRMAN: Normally, at the outset we have the swearing- 
in, which takes care of it. But we can delay it in this case tor all the 
people concerned until such time as we deem necessary. | 

As this point, then, we will turn the Hearing over to Mr. Kelly. 

THE COUNSEL: May Iask, Mr. Chairman, what witnesses 
whom I requested in my letter of July 22, 1954, are present? For the 
record, I wrote to Mr. Atwood on July 22, 1954, and requested the 


following witnesses: 
1. Major General C. R. Landon, USAF 
2. Commander Herman Andrew Dudley 
3. The investigators who interrogated Commander Dudley 
and secured from Dudley the affidavit of 23 July 1945. 
4. The Air Force investigators who questioned Mr. Shields 
on March 17, 1954. 
5. The complete affidavit of Commander Dudley, dated 23 July 
1945. 
6. A representative of the Metropolitan Police Department, 


who can testify that the persons named in paragraph 2(b) of the Notice 
of Proposed Removal, dated May 12, 1954, are identified by the Police 
Department as homosexuals. 

7, The person or persons who "identified" Mr. Shields as 
having attended parties at 1627 P Street, N.W., Washington, D.C., 

as alleged in paragraph 2(c) of the Notice of Proposed Removal; 


and 

8. A representative of the Metropolitan Police Department, 
Washington, D. C., who can testify to the truth of the allegations con- 
tained in paragraph 2(e) of the Notice of Proposed Removal. 

THE CHAIRMAN: As contained in the notice I sent to you as to 
the witnesses, what the Committee had in the way of authority to com- 
pel them to attend, and so forth, the only witnesses that--well, actually, 
none that we could compel to attend--the ones that we do try to get hold 
of normally are Air Force employees, if there are any. In this case, 
General Landon is represented by Colonel Breeze. 

THE COUNSEL: General Landon is not here? 

THE CHAIRMAN: No. 

THE COUNSEL: And will not be present? 

THE CHAIRMAN: He will not be present. 

THE COUNSEL: On that point, Mr. Chairman, may I ask 
whether you requested him to be present Hs 

THE CHAIRMAN: General Landon is tied up. He has been tied 
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up for several days. He is retiring from the Air Force an has busi- 
ness that he has to take care prior to his retirement, which will be in 
the next few days. | 

COL BREEZE: Friday. | 
THE COUNSEL: You did request him but he was unable to be 
THE CHAIRMAN: Right. 
THE COUNSEL: What effort, if any, did you make to get 
Commander Herman Andrew Dudley ? 
THE CHAIRMAN: There have been contacts made in an attempt 
to get him down here. We do not know yet whether or not he will appear. 


If he does appear, it may be before the Committee at some other date, 
inasmuch as the time element, locating him, and so on, has been a little 
difficult. There is no actual proof that he will appear. I mean, it is 
strictly voluntary as far as he is concerned. | 
THE COUNSEL: Well, if he does appear, will I have an oppor- 
tunity to examine him even at some future date? | 
THE CHAIRMAN: If he appears, the Committee will meet with 
him and at that time it will be determined as to whether the entire Hear- 
ing will reconvene to discuss the thing, or just what the circumstances 
are. | 
THE COUNSEL: Now, just for the record, Iam objecting to that 
very strenuously. I think I have the right of contestation. | If you are 
going to have him here, there is no reason why he should talk to the 
court unless he is talking to the court in my presence so that I can exa- 
mine him then. | 
THE CHAIRMAN: It would depend entirely on his request. I 


mean, if he comes down voluntarily on the basis that he would only 


talk to certain people, then, of course, we cannot compel him to talk 
to others. So that it would depend on what information we | get from him 


at the time final contact is made as to his availability. | 


THE COUNSEL: Now, I don't like to pursue it too much. It is 
perfectly all right with me, and there is no way that I can eoatrol it, or 
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can control it. If Commander Dudley comes down to Washington, or 
wherever he is, comes over to the Pentagon and talks to some investi- 
gative official for the Air Force, someone in the nature of a prosecu- 
tor, there is nothing that I can do, or no way that I can prevent that. 
I do think--and I object strenuously, however, to Commander Dudley 
talking to the members of this Committee unless I am present at the 
time that he talks withthem. 

THE CHAIRMAN: Well, it would be handled through OSI con- 
tacts initially. And, as I said, it would depend on the circumstances 
whether even the Committee could talk to him. It may be entirely up 
to the investigators, on the other hand. 

THE COUNSEL (to Colonel Clarke): Colonel, sir, do you think 
that my point is well taken? Here is a very important witness. Now, 
we are here on a Hearing and the Chairman has suggested a possibility 
of Commander Dudley, who is the most important witness against us, 
is suggesting the possibility that you three (3) gentlemen of this Com- 
mittee will talk to Commander Dudley in my absence. 

COL CLARKE: I understand your point very well, Mr. Kelly. 
However, I do not know the procedures that must be taken under this 
kind of a Hearing. . 

THE COUNSEL: Well, is this Hearing different from any other ? 

COL CLARKE: It is not a legal Hearing. It is a Committee, a 

fact-finding Committee only. 

THE COUNSEL: I realize, and Iam just as sure as I sit here 
that you three gentlemen at that end of the table are going to be as im- 
partial as can be. I know that you will. But being in an impartial posi- 
tion, I suggest that it would be quite out of order and that you would be 
subject to great criticism, you members of the Committee, to talk to 
any witness in my absence. 

COL CLARKE: I assure you, Mr. Kelly, that the Committee 
will consider your remarks in the event that something of that nature 
occurs. 

THE COUNSEL: But in any event Mr. Dudley is not 
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present at this time. 
THE CHAIRMAN: No. 
THE COUNSEL: Colonel Creyts is present? 
THE CHAIRMAN: That's right. 


THE COUNSEL (to Colonel Creyts): Will you, sir, be able to 
testify concerning the allegations in the Notice of Proposed Removal? 

COL CREYTS: To a limited extent, yes, as they appear here. 

THE COUNSEL: What about the affidavit of Commander Dudley ? 


THE CHAIRMAN: You mean the original one? 
THE COUNSEL: Yes. 


THE CHAIRMAN: You mean, is it available or can Colonel 


Creyts testify to it? 


THE COUNSEL: Is it available? I have asked for it in my let- 
ter of July 22. You wrote me and stated that whatever witnesses I 
wanted--and you gave me one day's notice--you told me that 
whatever witnesses I wanted that I should have in your bands by last 


Friday. 


THE CHAIRMAN: And the Committee would coasiabe that re- 


quest in determining which witnesses would be available. 


THE COUNSEL: That is right. You did not promise to have them 
here; I don't mean that. But one of the things I asked was No. 5. I 
wanted the complete affidavit of Commander Dudley, dated 


THE CHAIRMAN: That is not available. 
THE COUNSEL: It is not available? 
THE CHAIRMAN: It is not available. 


23 July 1945. 


COL CREYTS: The information concerning Mr. Shields con- 


tained in that statement appears in the Charge Sheet. 


THE COUNSEL: But that is not the affidavit, is it? 


COL CREYTS: It is an extract from the affidavit. 
that it is limited to that is because it concerns many other 


The reason 


individuals - 


times, and places, and incidents completely irrelevant to Mr. Shields. 
THE COUNSEL: All right. The affidavit-- | 
COL CREYTS (Interposing): All of the information 


in the affidavit 
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pertinent to Mr. Shields is contained herein. 

THE COUNSEL: Can you tell me who notarized this affidavit ? 

COL CREYTS: Notarized the affidavit? It was a sworn state- 
ment at the time it was taken. 

THE COUNSEL: Before whom was it sworn? 

COL CREYTS: Before a Federal investigator. 

THE COUNSEL: Do you know the name ? 

COL CREYTS: No, sir. 

THE COUNSEL: This Federal investigator, is he a notary 
public? 

COL CREYTS: I think it is indicated that this statement, sworn 
statement, was taken ten years ago. 

THE COUNSEL: That's right. That's why I was so anxious to 
see it. 

COL CREYTS: It was taken by investigators of a Federal Law 
Enforcement Agency. 

THE COUNSEL: Can you give me their names? 

COL CREYTS: I don't have the names, no, sir. 

THE COUNSEL: Following the receipt of my letter of July 22, 
1954, Mr. Chairman, did you make an effort to secure this affidavit ? 

THE CHAIRMAN: The affidavit was checked and it could not be 
made available inasmuch as it is part of an official CONFIDENTIAL 
document, and as Colonel Creyts pointed out it contains names, places, 
and things that are not related to this case. 

THE COUNSEL: Have you seen it? 

THE CHAIRMAN: The extract that was made is the extract that 
pertains to Mr. Shields. 

THE COUNSEL: Have you seen it? 

THE CHAIRMAN: Yes. 

THE COUNSEL: Was it sworn to? 

THE CHAIRMAN: Yes, taken under oath as all the investigative 
reports are. 

13 THE COUNSEL: Who swore him at that time ? 
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THE CHAIRMAN: As far as the name is concerned, I don't re- 
call. It would be the investigator. 

THE COUNSEL: And who was he? 

THE CHAIRMAN: That's what I say. I don't recall the names 
of the investigators on the case. 

THE COUNSEL: Could you refresh your recollection some time 
during the day and answer these questions I am asking you about the 
affidavit, even though you won't let us see the affidavit ? | 

THE CHAIRMAN: I think that is under Colonel Creyts' juris- 
diction as far as the report is concerned. | 

COL CREYTS: The only thing you can get from that sworn state- 
ment is what pertains to Mr. Shields. | 

THE COUNSEL: You see, you have alleged, someone has alleged, 
General Landon has alleged, that there was a sworn statement. I think 
it only fair to let us see the sworn statement. I won't go into the other 
matters but only into those that affect Shields and I would like to see a 
sworn statement. You have alleged it, why not prove it? | 

COL CREYTS: It came from another Law Enforcement Agency, 
Federal agency. It was reviewed by OSI investigators and pertinent 


portions concerning Mr. Shields extracted from it. 

THE COUNSEL: You have seen this affidavit ? ! 

COL CREYTS: I haven't seen it but another OSI investigator has 
seen it. | 

THE COUNSEL: Is he available? Will he be made available to 
testify today ? | 

14 COL CREYTS: It is up to the Committee. It's Mr. Halleck. 

THE COUNSEL: I request you, Mr. Atwood, at this time to get 
Mr. Halleck here. | 

THE CHAIRMAN: He is the investigator? | 

COL CREYTS: He is the one who talked to Mr. Shields on the 
17th of March. | 

THE COUNSEL: Is he with OSI or with the Air Force? 


COL CREYTS: OSI, which is the Air Force. We are 
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investigators for the Air Force. 

THE COUNSEL: For the record, I addressed the Chairman and 
asked if Mr. Halleck, who allegedly at least saw the affidavit of Com- 
mander Dudley, could be brought here to testify today. 

THE CHAIRMAN: The Committee has determination as to 
whether or not Mr. Halleck will be called. 

COL CLARKE (after consultation with the other members of the 
Committee): If he is available, we have no objection. 

COL CREYTS: Shall I call? 

THE CHAIRMAN: Is there any particular time in your presen- 
tation that you would want him available ? 

THE COUNSEL: Sir, this whole thing might take ten minutes or 
it might take three days; I don't know. I don't know what witnesses I 
will have an opportunity to interrogate. So far, I haven't any. I don't 
even have a piece of paper. I can't even cross-examine an affidavit. 

15 THE CHAIRMAN: I mean, do you want Mr. Halleck early, or do 
you want him this afternoon ? 

THE COUNSEL: I would like him early because, so far, he is 
our No. 1 witness. 

THE CHAIRMAN: Could we make contact with him and have him 
come over? 

COL CREYTS: Yes, sir. 

THE COUNSEL: Is there here any representative of the Metro- 
politan Police Department, Washington, D.C.? 

THE CHAIRMAN: No, sir. 

THE COUNSEL: Was an effort made to secure any representa- 
tive of the Metropolitan Police Department, Washington, D: C.2 

THE CHAIRMAN: Contact was made, but they could not be sub- 
poenaed, and the records, of course, could not be subpoenaed. 

THE COUNSEL: Did you ask someone to come here from the 
Metropolitan Police Department ? 


(At this point in the proceedings, Colonel Creyts made a tele- 
phone call.) 
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THE COUNSEL: Would you read the last question, please. 

(The Reporter then read as follows: | 

"Question: Did you ask someone to come here from the Metro- 

politan Police Department ?") 

THE CHAIRMAN: Through the normal investigative channels, 
OSI, who maintains the contacts with the Police Department, we have 
information as to what the procedure is, whether or not the Police 

Department officials do appear, whether or not the records are 
available. They do not appear and they do not make their records avail- 
able. | 

THE COUNSEL: Well, apparently they did make them available 
once, anyway. | 

THE CHAIRMAN: To the OSI. 

THE COUNSEL: What effort did you make to secure the presence 
of the person who "identified" Mr. Shields, as alleged in paragraph 2(c) 
of the Notice of Proposed Removal ? | 

(At this point in the proceedings, there was a consultation be- 
tween the Chairman and members of the Committee.) ! 

COL CLARKE (to the Reporter): Would you read us the last 
question ? 

(The reporter then read as follows: | 

"Question: What effort did you make to secure the presence of 

the person who ‘identified’ Mr. Shields, as alleged 
in paragraph 2(c) of the Notice of Proposed Re- 
moval ?") ! 

THE CHAIRMAN: To answer your question, the Committee had 
gone over this list, and I did not recall what the purpose wale in asking 
a person to volunteer. It came to light through investigative reports 
from other agencies, and we felt at that time that we were somewhat 
hampered in developing and divulging information of other people who 
were, whose names were contained in the agency report , Colonel 
Creyts said it would be permissible to try to get the persons in; they 
would not be divulging performance, or anything like that. If he will 
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appear, we will try to get him. 
THE COUNSEL: Today? 
THE CHAIRMAN: Yes, sir. 
COL CREYTS: I don't know if it is possible today. He is not 
in Washington atthe present time, this one particular individual. How- 
ever, there are sources of information that are confidential sources of 


information, which cannot be produced. 

THE COUNSEL: All I wanted was an answer. If the information 
is confidential and if your procedure prohibits it, that’s the only answer. 

COL CREYTS: One portion of that applies. The other portion 
is this individual whom we could attempt to make available. 

THE COUNSEL: Of course, I realize you have no subpoena 
power, but my question was did you make any attempt. 

THE CHAIRMAN: To attempt to specifically answer the ques- 
tion, an attempt was not made; it was contained in a report to another 
agency. The Committee, I felt, would be divulging information which 
we are not permitted to do. If Colonel Creyts assures us that it would 
be permissible, we will attempt to call the witness. 

THE COUNSEL: Would you be willing to tell me who drew this 
letter of May 12, entitled "Notice of Proposed Removal" addressed to 
Mr. Shields and signed by Colonel Landon? 

THE CHAIRMAN: I believe you were in on that, Colonel Breeze. 

COL BREEZE: That's right. That is General Landon's deci- 


THE COUNSEL: I am talking about the Notice, first, colonel. 

COL BREEZE: That's right. 

THE COUNSEL: The Charges. 

COL BREEZE: I am talking about that, too; Civilian Personnel 
Assistants, and I work with them. 

THE COUNSEL: Well, whose wording is it, sir? I would like 
to examine whoever that is. 

COL BREEZE: On the whole, it is--you mean a specific indivi- 
dual? 
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THE COUNSEL: Yes. Was it any one individual? | 

COL BREEZE: No, no. | 

THE COUNSEL: You see, I had hoped because the regulations 
state that employees of the Air Force--and I assumed even a general 
is an employee of the Air Force--would be available to testify upon re- 
quest. I have made that request, and that employee who signed this, 
and who I had the fondest hopes would be here so that I could examine 
him about his charges and about his decision, has told the Committee 
that he is too busy to be here. I wanted to find out who can I talk to 
about this ? | 

COL BREEZE: You can talk with me. | 

THE COUNSEL: Very well. 

COL CLARKE: What is your capacity, please, Colonel Breeze? 

COL BREEZE: Iam General Landon's Executive Officer. 

COL CLARKE: I think that will explain it to you, sir. 

THE COUNSEL: Very well. ! 

COL BREEZE: General Landon, as the Chairman told you, is 
unable to be here since he is retiring at the end of this month and he is 


undergoing physical examinations and everything and he cannot get 
away. So, that is the reason for his not being here. | 
THE COUNSEL: Well, I would be perfectly agreeable to a rea- 
sonable postponement of this matter so that I could get him. I stated 
that also in my letter, which was in reply to Mr. Atwood’s letter to me. 
I told him what witnesses I wanted, and I said if you can't have them by 
that time, please let me know and let us postpone this until we can get 


these witnesses. I again state to the Committee and suggest to the 
Committee a reasonable postponement at this time so that I can question 
General Landon and the other people to be here, Colonel Creyts' assis- 
tant, who is not here today, although I requested in my letter that the 
persons who interrogated on March 17th Mr. Shields be available, and 
they are not. Only one is available now. | 
MR. THARPE: Colonel Breeze, can you cover, in your judgment, 


all the matters of substance that General Landon could cover if he 
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himself were personally present? 

COL BREEZE: I think so. 

THE COUNSEL: I ask the Committee to vote on my request. 

(After a brief consultation among the members of the Committee 
the following transpired: ) 

COL CLARKE: Mr. Kelly? 

THE COUNSEL: Yes, sir. 

COL CLARKE: The Committee feels that Colonel Breeze can 
represent General Landon just as well as General Landon could repre- 
sent himself under these particular circumstances, in this particular 
case. Consequently, we see fit to overrule your request. 

THE COUNSEL: Very well, sir. 

Colonel, you say there were several other persons who worked 
on this letter in conjunction with you? 

COL BREEZE: Yes. I would like to explain this, General Lan- 
don's decision in that letter. Now, the way that we go about Staff work 
here--and I am sure you are acquainted with it. Possibly-- 

THE COUNSEL (Interposing): No, sir, Iam not. 

COL BREEZE: This case came to our attention--came to Gene- 
rai Landon's attention first, andI, as a representative of his-- Iam 
his Executive Officer--was charged with making a study of it and pre- 
senting the facts!to General Landon, as many facts as I could gather. 
That I did. We went over it and naturally I had to seek some assistance 
from Civilian Personnel. 

THE COUNSEL: Can you give me their names, sir? 

COL BREEZE: Mr. Campion. 

THE COUNSEL: Anyone else? 

COL BREEZE: No. 

THE COUNSEL: Mr. Campion is present in the room today, is 
he not? 

COL BREEZE: Mr. Campion is present. 

THE COUNSEL: Will he be available to testify if I want him to? 

COL BREEZE: That is up to the Committee. 
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COL CLARKE (aster conferring with the other asin of the 
Committee): The Committee feels that Mr. Campion should be made 
available in the event that he wishes to appear; yes, sir. | 

THE COUNSEL: Very well. I ask the Committee to call Mr. 
Campion as my first witness. : 
COL CLARKE: Do you wish to question Colonel Breeze at the 
same time, sir? ! 

THE COUNSEL: Well, perhaps I could do it that way. 

COL CLARKE: Will you please take a chair at the fable, Mr. 
Campion. | 
Whereupon, | 

JOHN E. CAMPION | 


and 
WILLIAM H. BREEZE, 


being first duly sworn, were examined and testified as follows: 
EXAMINATION 


BY THE COUNSEL: ! 

Q. Mr. Campion, are you the same Mr. John Campion, whose 
name is used in the Notice of Proposed Removal, dated May 12, 1954? 
A. Iam. | 

Q. Are you the same person about whom General Landon wrote 
--and perhaps you wrote yourself--that you would be available to dis- 
cuss this matter with you, meaning Shields? A. That's right, sir. 

22 Q. Is that your normal procedure--you draw up charges and 
then you tell the fellow that you will help him to defend against them? 
A. That's right, sir. | 

Q. That is the normal procedure? A. MayI elaborate that ? 

Q. Certainly, sir. A. The Headquarters, Civilian Personnel 
Office is a Staff office, and in my role on an assignment basis I was the 
Placement Adviser for our office to the Directorate of Stat Services, 
which is General Landon's area. It may seem like a dual role-- 

Q (Interposing.) It certainly does. A. (continuing) --but our 
role is to act impartially in a staff assistant capacity to both Management 

| 
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and the Employee, guaranteeing that both the Employee and Management 
have full access to the rules, regulations, procedures and rights. In 
this particular case, I counselled Mr. Shields on his reply. I talked to 


him on a number of occasions. It was also my responsibility to assist 
Colonel Breeze in his position as General Landon's Executive to actu- 
ally ensure that the Letter of Charges, which was based on the OSI 
investigation, adhered to Civil Service Commission regulations. Gene- 
ral Landon received the Report of Investigation and assigned it to 
Colonel Breeze for action. In the determination that the charges were 
serious, that a Removal Action seemed the thing to recommend, cer- 
tain Commission regulations and Air Force regulations had to be ad- 
hered to and I became, if you will, the consultant on those things. If 
you will notice in the letter Civil Service Commission Regulation 

9.102A1 is referred to. Now, that is a regulation which, under 
Commission Regs, provides for the agency removing an employee based 
on certain serious charges. An incorrect use of that regulation, or a 
failure to give Mr. Shields the proper 14-day notice, which is another 
regulation, or any other thing, would have indicated to all concerned 
that our office in a staff assistant capacity was lacking in its responsi- 
bility to provide this information to the people. At no time did they 
recommend one way or the other. That is not our job. Our job is 
merely to assist. 

Q. You assist both sides, both Management and the Employee? 
A. That's right. 

Q. Do you assist them procedurally in explaining, perhaps to 
Colonel Breeze, that a 14-day notice is necessary under the regulations 
and various other things. A. That's right. 

Q. But in this case, is this the usual thing, where you actually 
sit down with Colonel Breeze or General Landon or whoever it was and 
put these charges in writing? Is that the function of your office? 

A. Again I will have to give you two answers. The function of our 
office is to act in a staff assistant capacity to the operating people 
and to the employees. 
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Q. A purely impartial function at that point? A. That's right, 
sir. It is impartial at that point and continuously. Any alain that 
Mr. Shields required--in fact, I believe I talked to him on two occasions 
concerning what he should include in his letter of reply. Now, Iam 

perfectly willing to admit that this may sound like applying both 
sides against the middle, but it is merely to make sure that the opera- 
ting people have all of the information that they need and to make sure 
that the employee is given as much assistance as possible to ensure 
that all of his rights are allowed for; that he is given every opportunity 
to present his side of the case. | 

I counselled Mr. Shields on what I thought would be valid argu- 


ments to use in answer to these charges, in answer to this Letter of 


Charges. I will not say here that I had in my mindas I help Colonel 
Breeze or assist Colonel Breeze on the preparation of the letter how I 
would counsel Mr. Shields. But it is perfectly obvious that the para- 
graphs in the letter were not my composition, or Colonel Breeze’ s. 
They were merely a paraphrasing or putting into a series of A, B,C, 
and D paragraphs information which was made available to Gene ral 
Landon through the OSI reports. It is not creative writing by any means. 
It is merely paraphrasing. The most difficult thing I had to do was to 
reduce the information which was made available to General Landon into 
a body of paragraphs which would summa rize the charges. I might say 
that Colonel Breeze and General Landon--I don't know whether Mr. 
Cunningham, or not, was involved in it--but my recommendations or 
my assistance was merely that. At that point, I just dropped out and 
they took over. I know that I was on leave for a while there and the 
paragraphs and sentences were changed and altered to fit General Lan- 
don's feeling on the situation. | 

25 Q. What, if anything, did you have to do with the Notice of Re- 
moval, dated June 14, 1954? A. I acted in the same capacity, sir. 

Q. Did you have a conversation with Mr. Shields when he gave 

you this answer, the reply to the Notice of Proposed Removal? As 


I remember correctly, it was with Colonel Breeze--correct me, 
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Mr. Shields, if 1am wrong. When you presented your-- 

THE AGGRIEVED: Major Crozon was there, I believe. 
A. (Continuing) Major Crozon was there and I believe that when the 
reply was presented we discussed it only briefly. I don't think we went 
into great detail. 

Q. Do you recall saying anything to Mr. Shields to this effect, 
after he had read his reply, ''This seems adequate to me." 
A. Ibelieve I did. I said I believed he had covered each of the points. 
He had followed specifically the recommendations I had made in that I 
felt the principal thing concerned with this letter of Charges, which we 
call a Proposed Notice of Removal, was that each of the telling points 
in that letter should be replied to point by point and as much supporting 
evidence and facts be presented in each of these answering paragraphs. 
I thought that a point by point refutation of the charges was what he was 
supposed to do. I said that I could see no reason for adding a list of 
personal references since these personal references could testify to 
the same thing he did. That is the present situation. That was, I think, 
the only definite’ piece of recommendation. I thought that the principal 
body of the reply should concern specifically the charges in the letter, 


26 which were based on OSI reports and the supporting evidence of 


good character, and so on, was not pertinent to this particular thing. 

Q. Well, despite that advice on your behalf, he did submit a 
dozen or so affidavits testifying as to his character and reputation, did 
he not? A. That's right. I told him that there was no reason why he 
should not but that he should, at least in my opinion, it would be sup- 
porting testimony rather than applicable testimony to the facts of the 
case. 

Q. Did you at any time tell him that he had no appeal to the 
Civil Service Commission? A. I believe that I informed him that since 
he did not have Veteran's Preference that the Civil Service Commission 
would review the case procedurally; that is, to ensure that the Air 
Force had adhered to Civil Service Commission regulations. If I re- 
member correctly, I told him that since Section 14 of the Veteran's 
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Preference act was not pertinent to this case, that his appeal on a sub- 
stantive basis was not in order. | 

Q. Did you use the word "substantive" as opposed to "procedu- 
ral?" A. Mr. Kelly, frankly I don't recall. I remember ‘specifically 
concerning the appeal to the Commission based on procedures. 

@. Mr. Campion, could you get before you a copy of the Notice 
of Proposed Removal, dated May 12, so that I could question you para- 
graph by paragraph on it. | 

I refer your attention first to paragraph 2(b), down at the bot- 
tom, in which you state, or General Landon states, or Colonel Breeze 
states, or a combination stated: | 
(Reading): 

"You have admitted knowing, in addition to Commander 
Dudley, other individuals who are admitted homosexuals or who 
associate with known homosexuals. These individuals are [ (a), 
(b), (c), and (4)], all identified by the Metropolitan Police De- 
partment, Washington, D. C., as homosexuals." | 
Now, my first question is, you have a person there on the top 


of page 2, "Gale" somebody. Is that "Gale''a manora woman ? 
A. On what, page 2? | 
Q. Yes. Is that the letter of May 12 that you have? A. ['m 
sorry. Are you reading, sir, the Notice of Proposed Removal? 
Q. Yes, sir. Here is what purports to be signed by General 
Landon. A. Gale McConachie is a man. Is that the question? 
That's right. A. Yes, sir. | 
Do you know him? A. No, sir, I don't. 
Do you know any of the four individuals there?; A. No, sir. 
Never sawthem? A. No, sir. | 
. Now, you Say: 
(Reading): | 
" *#4#* in addition to Commander Dudley, other individ- 
uals who are admitted homosexuals, or who associate with 


known homosexuals. ***" 
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Which of these four are admitted homosexuals? A. My answers to the 
following questions will have to be--I will have to check with Colonel 
Creyts on that. 

Q. No. Iam not going to permit that unless the Committee 
forces me to. You admitted having a great deal to do with the prepara- 
tion of these Charges. Now, if you didn't know that the charges were 
true, I submit that you shouldn't have madethem. A. Mr. Kelly, 
my charges--that was an incorrect statement; withdrawn. My assist- 
ance given to Colonel Breeze on this occasion to help General Landon 
prepare this letter, was based on reports from Colonel Creyts' office. 
As I said before, what I was involved in was principally tying together 
a series of reports into a body of a letter. I was not concerned with 
the accuracy of specific statements as to who was a known homosexual 
or who was an admitted homosexual. I did not, I assure you, go and 
check each of these individuals at any time. I think you are trying to 
give me a much more important role than I really have. My role is 
simply as a writer, as an assistant to Colonel Breeze in preparing a 
letter which General Landon signed. I might say he signed it. I was 
there when he did sign it. That was his signature. 

Q. That'strue. PerhapsIamtrying-- A. (Interposing) You 
used the word "allegedly."" That is why I was-- 

Q. (interposing) I am trying to elevate you to the rank of gene- 
ral, as aI thought that a general was going to answer these questions, 
but he is not here so you are my "general." 

Mr. Campion, is this a proper question: Do you know of your 
own knowledge, or don't you know of your own knowledge, which of 
these are admitted and which are known? If you don't know-- 

A. (Interposing) If I remember correctly-- 


Q. (Interposing) Do you have it of your own knowledge now, or 


are you telling me something that you saw someplace? Do you know of 
your own knowledge? A. I know of my own knowledge that certain of 
these individuals were listed in the reports as having admitted to homo- 
sexuality. 
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@. You do not know whether they did admit it. You only know 
that you saw in some report. A. Yes, sir. | 

Q. That is all you know. A. Yes, sir, that’s right. 

Q. Just as if I wrote down here now that Joseph Jones isa 
homosexual and I hand that over to you and you write a letter and you 
say that you have frequented with Joseph Jones, a known homosexual. 
The fact of the matter here is you just read somebody's report. 

A. If you will accept that the report was prepared by an official Air 
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accept those reports as being valid reports made by people who have 
| 
rational judgment and who are capable of making investigations, and so 


on, and who have contacts with agencies including the Metropolitan 
Police, which I do not, nor doI care to. I just wanted to know the dif- 
ference between you writing a name down on a piece of paper and my 
judgment on that basis as opposed to the fact that I was working on an 
official report which contained certain information which I accepted. 

Q. Now, you told me a little while ago that Gale McConachie 
is a man. You have never seen him. The word "Gale" is a female 
name, isn't it? A. I think that with a different spelling it would be. 

Q. Is that the only reason that you know he is a man because it 
is spelled (spelling) G-a-l-e instead of (spelling) G-a-i-1? A. Ibe- 
lieve the reason I know that he is a man is because his name appeared 
in a report concerning homosexuals. I believe the technical term for 
a female homosexual is a lesbian. | 

Q. Well, let's get into that. What is your definition of a homo- 
sexual? A. I have no legal or medical knowledge of such things; but 
if you honestly want me to give a definition of a person who is a homo- 
sexual, I would have to say that it's a person who derives sexual grati- 
fication from intimate contact with a male, as opposed to what is con- 
sidered heterosexual relationships. Now, that is a real layman's defi- 
nition, I assure you. | 
Q. What doesthe prefix "homo" before "sexual" mean to you; 


does it mean man? A. Yes; it does. 
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Q. What does the word-- A. (Interposing) Man, ina general 
sense. 
@. What does the word "homogeneous" mean to you? A. A 
homogeneous group would be a congenial, closely interrelated group. 
Q. Now, these women who secure sexual gratification with 


other women, they are not homosexuals. A. I have been informed 


that the term that applies to a woman who derives sexual gratification 
from another female, is a "leshian." 

Q. Well, now, Mr. Campion, let's try to be fair. Now here you 
have aided in the preparation, and have certainly adopted the use of the 
word "homosexual" in charging Mr. Shields with a very, very, grave, 
grave, offense, worse, perhaps, than murder, and now you tell us that 

you are not sure what "homosexual" means. A. Mr. Kelly, I told 
you what my definition of a homosexual was, and I don't want to keep 
driving this point home. I was quoting official reports. I was not 
judging Mr. Shields; Mr. Shields was not judged by anyone except by 
General Landon on the basis of official investigative reports. 

Q. Did you ever discuss with General Landon when you gave 
him this letter, and having discussion with him as to the definition of the 
word "homosexual"? A. I did not think it at all pertinent, sir. 

Q. Al right, Iam going to refer you, now, to paragraph c-- 
Oh, pardon me, iet's stay on bfor a moment. You state that these 
people are identified by the Metropolitan Police Department, Washing- 
ton, D. C. as homosexuals. Can you tell me who "they" are identifying 
these people to you or General Landon as known homosexuals--who in 
the Police Department? If you can't tell me that's all right; I'll inter- 
rogate Colonel Creyts later on. If you can tell me, tell me; and if you 
can't, well, that's all right. A. I would prefer that you interrogate 
Colonel Creyts on that. 

Q. Very well. Now, then, going to Paragraph c: (Reading) 
You--referring to Shields--have been identified as having attended 
parties given at 1627 ''P" Street in the fall of 1944. These parties were 
given by Randy” |Hughes and Roy Davis--(Reading completed)--I ask 
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| 
you, do you know or ever have any contact with ''Randy" ie and 
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Q. (Reading) --and were attended by many persons identified 
as homosexuals or associates of homosexuals. (Reading completed) 

Can you tell me, now, who identified these people as) alleged in 
Paragraph 2c? A. IfI remember correctly that's the person under 
discussion prior--earlier in this meeting who will be called’ ba if he is 
available. This Paragraph 2C is practically a--my very close para- 
phrasing of the paragraph in the report of investigation. | 

Q. All right; let's goto d. Skip d because we have explained 
that. Gotoe. (Reading) 1627 ''P" Street has been identified asa 
former hangout for a homosexual clique by the Metropolitan Police De- 
partment, Washington, D. C. (Reading completed) ! 

Is your answer the same there; that you don't know of your own 
knowledge that it has been so identified? A. I'm sor--that I don't know 
what ? | 

Q. Do you know of your own knowledge that it has been identified 
by the Police Department as a former hangout for a homosexual clique ? 
A. Again referring to the reports; I know that the reports say that it 
has been so identified. | 

Q. So, again, this allegation is not of your own knowledge, it is 
something that you saw ina report? A. That's correct, sir. 

34 Q. Take the second allegation in paragraph e ~-(Reading) -- 
1627 "P" Street has been identified as a residence owned by Mr. Walter 
Hardell. Mr. Hardell has been identified by the Metropolitan Police 
Department, Washington, D.C., asa known homosexual. (Reading 
completed) | 
Is your answer the same there? A. It was on the basis of a 
report I saw. | 
Q. And does the same thing go for subparagraph 3 under e? 
A. That is correct. | 
Q. All right. Let me take you back, now, to Paragraph 2a in 


which you allege--you are now under oath--I want to know if you want to 
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repeat the allegation under oath--(Reading): During a four (4) months 
period in the fall and winter of 1944, you engaged in abnormal sex acts 
with Lieutenant Commander Herman Andrew Dudley, USNR, 302631. 
(Reading completed) 

Do you want to repeat that charge under oath, sir? A. The 
answer to that--I think in all fairness to you--that is a verbatim quota- 
tion from the report which I based the letter on. If you want me to read 
that paragraph again and swear to the fact that I wrote it and copied it 
from the report, I would be very willing to. 

Q. Iam asking you now whether you want to state, of your own 
knowledge, as youalleged, not under oath, this is a letter addressed to 
Shields, which I am asking you do you still want to say today under oath: 
"During a four month period in the fall and winter of 1944, you engaged 

35 in abnormal sex activity with Lieutenant Commander Herman 
Andrew Dudley” ? 

MR. ATWOOD: I believe, in that case, that the following sen- 
tence there, stating: "An excerpt from Lieutenant Commander Dudley's 
sworn statement''--as of 1944. Again that that was the basis for this 
charge; that General Landon, Colonel Breeze, and Mr. Campion, or no 
one else made the statement as is contained in the first sentence there; 


but it was an extract or an excerpt from the testimony taken atthe time 
of Mr. Dudley's interview. 

THE COUNSEL: Well, now, I thought that the proper time to 
argue this was after all the evidence was in. But if we have to do it 


as we go along I would be perfectly willing to accept that challenge. 
Mr. Atwood, the letter of May 12, 1954, paragraph 2: 

"Charge: Immoral Conduct Off Duty 

The following specific instances are cited in support of this 
charge." 

Now, I have read it through three times and I will read it again-- 
I am reading the first sentence--you come back now and say that is an 
excerpt as an explanation of the charge, but I have asked the witness 
this: "Are you willing to testify under oath to the truth of the statement 
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contained in the first sentence?" (Reading) During a four (4) months 
period in the fall and winter of 1944, you engaged in abnormal sex acts 
with Lieutenant Commander Herman Andrew Dudley, ENR: 302631. 
(Reading completed) 

Are you willing to testify under oath to the truth of that allegation? 
MR. CAMPION: We are getting back to my original point. 

THE COUNSEL: Now, will you testify under oath, . are you 
unwilling? If you don't know, just tell us, sir. 

MR. CAMPION: I am not sure; I am willing to testify that that 
is the way that the letter and conference with Colonel Breeze was de- 
cided upon. We followed an outline, a format, which we have used in 


such letters before. Certain paragraphs follow in certain ways. Para- 
graph 2, Charge: Immoral Conduct Off Duty. Immoral conduct off duty 
is one of the reasons under Regulation 9 that a person can be removed 
from the Federal Service. In support of that charge the following state- 
ments were made based on the investigative report. : 

THE COUNSEL: You didn't state that here. You don't state that 
in your letter of May 12th; you don't say: "There is a report before us 
which states so and so."" You are stating categorically, under a: 
"During a four (4) months period in the fall and winter of 1944, you 
engaged in"--homosexual acts, et cetera. | 

MR. CAMPION: Now, may I-- 

THE COUNSEL: (Interposing) I want to know if you are willing 
to testify under oath that he did that. 

MR. CAMPION: Will you give mea Gaus break? 

THE COUNSEL: Umm hmm. | 

COL CLARKE: I suggest a recess for five minutes, Mr. Chair- 


THE CHAIRMAN: All right. Convene again at 1022. 
Whereupon, 


(There was a five-minute recess. ) 
(Off the record discussion) 
THE COUNSEL: Before we recessed, Mr. Campion's last 
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remark was: "Will you give me a thirty-second break?" I might state, 
at this point, merely for the record, I certainly do not mean this in any 
criticism of the individual members of this Committee; but for the rec- 
ord I am objecting to this witness and any other witnesses, consulting 
in private with the Committee. I don't know whether your regulations 
provide for it or not; but it doesn't quite seem fair to me, and I make 
the objection merely for the purpose of the record. 

MR. CAMPION: Mr. Kelly, in connection with that I might say 
that I did not consult with the Committee; they have material which I 
inadvertently left on my desk, and I merely read their copy. 

In answer to your question. The quotation, that is the subpara- 
graph under Paragraph a, whichisa direct quotation, was contained in 
the report of investigation. That is a-- 

THE COUNSEL: (Interposing) Mr. Campion, you-- 

MR. CAMPION: (Interposing) Paragraph a was a paraphrasing 
of that, because in--I will say at this point that it would have been more 
judicious on my part to not try to attempt to paraphrase a quotation 
containing such a serious charge as Commander Dudley's; but that I was 

rigidly--and this perhaps was in error--following a format which 
I have been used to following in preparing such notices, and that in so 
doing I paraphrased a quotation, put it in paragraph a, and then re- 
peated the quotation underneath it. 

THE COUNSEL: So I take it, then, that you are not willing to 
testify as to the truth of the first sentence contained in Paragraph 2a? 
--of your own knowledge. 

MR. CAMPION: No, sir; Iam not. 

THE COUNSEL: Very well. Have you seen the affidavit from 
which you quoted here? 

MR. CAMPION: I saw the extract which was contained in the 


Air Force investigation reports based on another Federal agency's 


reports. Yes, sir; I have. 
THE COUNSEL: Well, you stated: "An excerpt from *** Com- 


mander Dudley's sworn statement.’ Have you ever seen Commander 
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Dudley's sworn statement ? | 
MR, CAMPION: Just the part of it contained in the Air Force 
report. I have not seen the entire sworn statement; no, sir. 
THE COUNSEL: Do you know that it was a sworn statement ?-- 
of your own knowl edge ? ! 
MR. CAMPION: Of my own knowledge, no. | 
THE COUNSEL: Well, I'll dispense with Mr. Campion at this 


point if you wish. I want to come back to him; but merely out of defer- 


ence to Mr. Hallock who does not have an office here-- | 

COL CLARKE: (Interposing) The Committee agrees to that, 
sir. | 

THE COUNSEL: Will you swear Mr. Hallock, sir.) : 

COL CLARKE: Iwill. Will you stand, Mr. Hallock, and raise 


your right hand. | 
| 


Whereupon, | 
DONALD K. HALLOCK | 
Having entered the room just previous to the last recess, being first 
duly sworn, was examined and testified as follows: 
EXAMINATION | 
BY THE COUNSEL: | 
Q. Mr. Hallock, are you familiar with the charges contained in 
the Notice of Proposed Removal dated May 12, 1954, signed by C.R. 
Landon, Major General, USAF? A. No, sir; Iam not. — 
Q. You have not seen it at all? A. No, sir. 
Q. Well, I will read it to you, then, certain paragraphs. 
Paragraph 2b--this is a letter addressed to Mr. Shields -- Paragraph 2b 
says: "You have admitted knowing, in addition to Commander Dudley, 
other individuals who are admitted homosexuals or who associate with 
known homosexuals. These individuals are: Frederic B. ‘Parks, 
Lieutenant Philip Prettyman, Gale R. McConachie, and Walter Hardell, 
all identified by asia Police Department, Washington, D.C., 
as homosexuals. ' | 
Do you know these four individuals or any one of them? A. Do 
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you mean personally, sir? 
40 Q. Yes. A. I interviewed Mr. McConachie--I have met Mr. 
McConachie--I have forgotten how he pronounced it. 

Q. Incidentally, I asked Mr. Campion whether "Gale R. Mc- 
Conachie" was a man or a woman because I was a little confused about 
"Gale.'' You can testify that he is a male human being? A. Yes, sir. 

Q. And he is the only one of the four? A. Yes, sir; he is the 
only one of the four that I can recall at this time ever having talked to. 

Q. Now, this charge states--and I realize Mr. Hallock, that 
it is not your charge--but the charge states that Mr. Shields admitted 
knowing "other individuals who are admitted homosexuals or who asso- 
ciate with known homosexuals." Which of those four are admitted 
homosexuals? A. Which of them? 

Q. Yes. 'A. Well, now, I must state, sir, that these are--they 
are referred to as homosexuals by Inspector Blick--I would not want to 


go on record as calling anyone a homosexual, therefore I couldn't--I 


don't feel as though I am prepared to state before the Committee wheth- 
er or not one man is a homosexual or whether they are all homosexuals. 

Q. I think that's a very honest answer, sir.’ You say that these 
individuals are identified by the Metropolitan Police Department as 

41 homosexuals. Who in the Metropolitan Police Department is 
that, Lieutenant Blick? A. Inspector Blick. 

Q. Inspector Blick. What is his position there? A. Chief of 
the Morals Division. 

Q. Now, would I be able to go to Lieutenant Blick and get an 
answer one way or the other as to whether Jones is, or is not, a homo- 
sexual? A. Well, that, sir, I don't know. I have on many occasions 
gone to Inspector Blick's office; however at the outset I used my cre- 
dentials. He now knows what office I represent. I have never been 
shown his confidential records. Inspector Blick will go to his safe, 
examine those records, and indicate to me what is on them. 

Q. But he doesn't even let you see them? A. He examines the 


records. 
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THE COUNSEL: At this time, if the Committee teaae I would 
like to offer in evidence a writeup from the Washington Post of Thurs- 
day, July 22, 1954, concerning Roy E. Blick, Police Inspector, Roy 
Early Blick, and I want to call the Committee's attention particularly 
to this paragraph: "Blick has absolute jurisdiction over the most con- 
fidential file in the entire department, one which even Police Chief 
Robert V. Murray leaves strictly in Blick's hands. | 

"This file contains the name of every sex deviate whose aberra- 
tion has come to the squad's attention. Investigative agencies of the 
Government and members of Congress have access to it--but only 

42 through Blick." 

Do you want to mark that for identification, sir. | 

THE CHAIRMAN; Exhibit D. | 

THE COUNSEL: Now, when I get to the argument point I will 
tie that up because I think that there is--in the decision there is cer- 
tainly the inference that Shields should have gone down to the Police 
Department and found out that these people were homosexuals. The 
fact is, that nobody could find it out. This gentleman--(Indicating Mr. 
Hallock) --who is an investigative official of the United States says that 
he doesn't even get a chance to see them. | 
EXAMINATION BY COUNSEL: (Continuing) ! 

Q. All right, in Paragraph 2c, in the letter addressed to Mr. 
Shields, it says: ‘You have been identified as having attended parties 
given at 1627 'P" Street in the fall of 1944." Could you tell us who 
identified Mr. Shields as having attended parties there? A. Well, sir, 
this information came from another reliable Government agency; and 
it's a policy of my office--I would have to get a clearance from our 
headquarters before I felt free to reveal that. 

Q. Would you be willing to attempt to get that deans ? 

COL CREYTS: (Interposing) I have already been cleared and 
my answer to the same question previously: some of that information 


was from confidential sources and could not be disclosed--I am positive 
| 
the other agency would not disclose it. However, an attempt is being 
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43 made to determine whether one individual might be made avail- 
able. 

THE COUNSEL: Very well. 

EXAMINATION BY THE COUNSEL: (Continuing) 

Q. In that same paragraph--Do you have it in front of you, 
Mr. Hallock? A. Yes, sir. 

Q. LIask you: Do you know "Randy" Hughes? A. Dol, myself, 
know him? 

Q. Yes. A. No, sir; I have never met the gentlemen. 

Q. Do you know Roy Davis? A. No, sir; not to the best of my 
knowledge. 

Q. What is your definition of a homosexual, Mr. Hallock ? 

A. Well, I have heard many versions of it, sir. One who is, I would 
say, in the case of a male, who is attracted to the same sex physically. 
Do you want anything more specific? 

Q. Well, yes, a little bit; but I will ask you specifically what 
about-- A. (Interposing) I am not well acquainted with-- 

Q. (Continuing) --what about women who are sexually attracted 
to other women; Are they termed homosexuals? A. Yes, sir. 

Q. So the term isn't limited to men only. A. Male or female. 

44 Q. Both. A. You can break it down and refer to females as 
Lesbians. 

Q. Yes. Now, what about a person who does not actually per- 
form a homosexual act, but has homosexual tendencies; is that person, 
in your opinion, a homosexual? A. You are asking me for my opinion, 
sir? 

Q. Well, you're an expert. A. Well, I won't go so far as to 
say that, sir--(Laughing) 

Q. I'd like to get Blick's opinion on it. A. Would you repeat 
that, sir? 

Q. What is a--a person who has a tendency~-a man, let's say, 
who is attracted physically to other men, but who does nothing about it ? 
Let's put it this way: I'm attracted physically to a lot of women; but I 
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have never done anything about it so far as those particular | women are 
concerned. Now, my question is: Is a man who has--who would enjoy, 
perhaps, a sexual act with another man but who does not actually per- 
form such an act; is hea homosexual? A. Sir, inall sincerity, I would 
much rather you get that answer from a medical man, from a doctor. 
I think he is more qualified to--I am not trying to be evasive, I-- 

Q. (Interposing) I know you're not, sir. Mr. Hallock, I know 
you're not trying to be evasive; you're trying to be sincere , and you're 
trying to be honest; but did you, at some stage of these proceedings, 
make up a report and hand it to General Landon or to somebody in the 
Air Force, in which you said that so-and-so and so-and-so! land so-and- 
so are homosexuals? A. According to records they are homosexuals. 

Q. Now, did they merely have homosexual tendencies, or did 


they perform homosexual acts; or which is it do you mean by the word 
"homosexual"? A. Well, sir, are you referring to the Metropolitan 
Police? I would like to get this thing clarified, because once again I 


am merely going-- 

Q. (Interposing) Are you familiar with-- A. (Continuing) 
--taking Inspector Blick's word for it, you see. | 

MR. THARP: May I inject one question, Mr. Kelly? 

THE COUNSEL: Yes, sir. | 

MR. THARP: Is it--Is the word "homosexual" used throughout 
these reports to refer exclusively to people who have engaged in overt 
homosexual physical acts ? 

MR. HALLOCE: Yes, sir; that is what I interpret lesen Inspec- 
tor Blick. | 

THE COUNSEL: I thank you very much for it, sir. However, 

you--I might say that the decision refers to his--to Shields having 

nee with persons who have homosexual tendencies; ‘so that's 
the reason that it's very important. So after the answer comes in and 
a denial, he says, "Well, these people still had homosexual tendencies." 

MR. THARP: But the word "homosexual" as used alone refers 

to those who are engaged in overt physical acts. 
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MR. HALLOCK: That's my impression from Inspector Blick-- 
that's my interpretation from Inspector Blick. 
EXAMINATION BY THE COUNSEL: (Continued) 


Q. So the information which you turned over to the Air Force 
as a result of which they wrote this notice of proposed removal on 
May 12, 1954, all of this is not of your own knowledge; is it, sir? 
A. Well, no, sir; a lot of it was gotten from other Government agencies 


--and also those four names from Inspector Blick. 

THE COUNSEL: I believe, Mr. Chairman, you did state that an 
effort was made to get someone here from the Metropolitan Police De- 
partment; but that they refused to appear? 

THE CHAIRMAN: Through OSI and previous contacts as to 
whether or not the Police Department would send a representative. 
They do not send representatives to this type hearing, or-- 

THE COUNSEL: (Interposing) Who--who in the--who in the-- 

THE CHAIRMAN: (Continuing) --do not make their records 
available. 

THE COUNSEL: Through whom in the OSI did you make this 
request ? 

THE CHAIRMAN: Colonel Creyts and the Committee--we dis- 
cussed that. 

THE COUNSEL: Is it all right if I go from one to the other? 

I want to ask you, Colonel Creyts; did you, after hearing from 

47 the Chairman in this particular case, seek to get someone from 
the Metropolitan Police Department present today ? 

MR. THARP: Has Colonel Creyts been sworn? 

COL. CLARKE: No. 

MR. THARP: Is this a matter of testimony ? 

COL CLARKE: I think we had better swear Colonel Creyts be- 
fore we get into this. 

Whereupon, 
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HAROLD G, CREYTS 

appearing as a witness, was duly sworn. 

THE COUNSEL: Mr. Reporter, will you read the last question 
back to me, please? | 

THE REPORTER: (Reading) "Is it all right if I go ‘from one to 
the other ? | 

"T want to ask you, Colonel Creyts; did you, after hearing from 
the Chairman in this particular case, seek to get someone from the 
Metropolitan Police Department present today ?" | 

COL CREYTS: I was requested by the Committee to have the 
Committee meet with Inspector Blick, which I arranged “ the Com- 
mittee did. 

THE COUNSEL: This Committee met with Inspector Blick? 

COL CREYTS: Yes, sir. 


THE COUNSEL: Was Mr. Shields present when you met with 


THE CHAIRMAN: No, sir. 

THE COUNSEL: Mr. Chairman? 

THE CHAIRMAN: No, sir. 

THE COUNSEL: Did you ask Inspector Blick to edme here today 
so that I might examine him? | 

COL CREYTS: Idid not, personally; no, sir. 

THE CHAIRMAN: That was--at that meeting over there we 
asked whether or not he would be available or appear; and he said 
"No." 

THE COUNSEL: Do you mean to tell me that the judge of this 
court consult in private with witnesses ? 

THE CHAIRMAN: He was-- | 

THE COUNSEL: (Continuing) Without Counsel for the Defendant 
--or the Appellant being present? Is that your procedure? 

THE CHAIRMAN: He was not a witness in the case. I mean, 


he--there was an attempt made to get him; but he would not appear. 
THE COUNSEL: Well, at the time that Colonel--I mean 
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Inspector Blick consulted with the members of the this Committee the 
decision had already been made and a date for this hearing had been 
set? 

THE CHAIRMAN: Yes, sir. 

THE COUNSEL: When did this Committee consult with Inspec- 
tor Blick? 

THE CHAIRMAN: That was Tuesday. 

THE COUNSEL: Where? 

THE CHAIRMAN: In Inspector Blick's office. 

COL CREYTS: May I inject one thing? I think this action is 
predicated on the part of the Committee by a previous action on the 

49 part of Inspector Blick where he refused to appear. Therefore 
the Committee decided to see Inspector Blick at that time. Mr. Atwood 
can explain exactly what happened. 

THE COUNSEL: Were you present ? 

COL CREYTS: No, sir; I was not present. 

THE COUNSEL: Who was present besides the members of this 
Committee and yourself ? 

THE CHAIRMAN: Major Stewart, from OSI. 

THE COUNSEL: Is that all? 

THE CHAIRMAN: Yes. 

THE COUNSEL: Anyone else from the Metropolitan Police De- 
partment besides Inspector Blick? 

THE CHAIRMAN: His Secretary was in the office--the file 
clerk, whichever he calls him. 

THE COUNSEL: Were there any notes taken at that meeting? 

THE CHAIRMAN: No, sir. 

THE COUNSEL: When I come to appeal, if I have to appeal, 
there is nothing on the record here--nothing that I can attack concerning 
Inspector Blick? 

THE CHAIRMAN: There were no notes made of any kind--I 
mean his secretary was not--if he is a stenographer, he was merely 
doing filing while he was there; he was not even in on the discussion. 
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He was in the office, fous 
THE COUNSEL: You are familiar with the Air F oree procedure 
under the Regulations ? 
50 THE CHAIRMAN: Yes, sir. | 
THE COUNSEL: Is it the ordinary procedure that a Committee, 
an impartial committee, appointed by the Secretary of the Air Force 
goes out and interviews witnesses before a hearing? | 
THE CHAIRMAN: In this particular case-- 
THE COUNSEL: (Interposing) Is that the policy? _ 
THE CHAIRMAN: As I said, in this particular case there were 
reports and information contained in those reports that certain people 
were known or had admitted to the Metropolitan Police Department as 
to homosexual--The Committee, in order to get as many facts as they 
could in this case, and in an attempt to get. Inspector Blick to appear if 
he would, contacted him in his office. The names of the people listed 
in the report, and only those names, were discussed to verify the re- 
port where those names appear to the extent that the people were known 
to the Metropolitan Police Department. It was verification of the report. . 
THE COUNSEL: Did Blick testify under oath before this com- 


mittee that these people were known homosexuals ? : 

' THE CHAIRMAN: No; he didn't. | 

THE COUNSEL: All right. Mr. Hallock--I might state this for 
the record. Iam absolutely shocked to think that a jury is chosen and 
then a jury interviews witnesses without defense counsel being present. 

COL CLARKE: I would like to point out to Mr. Kelly that this 


is not a jury--it is nota jury. 
THE COUNSEL: Is it a court? 
COL CLARKE: It is a committee, sir. 
THE COUNSEL: It is an impartial committee? 
COL CLARKE: It is an impartial committee; that is correct. 
‘THE COUNSEL: Mr. Hallock, in paragraph 2a there is allegedly 
an excerpt from a sworn statement by Commander Dudley. 
MR. HALLOCE: Yes, sir. ! 
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THE COUNSEL: Have you see that statement ? 
MR. HALLOCK: When I conversed with an agent of another 
Government agency he advised me that Commander Dudley had executed 


a statement. He showed me the excerpt of that statement pertaining to 
Shields, which as I recall was on a three by five card which he kept in 
his office. After I examined it, he then dictated what was on the card 
and I copied it down. 

THE COUNSEL: Did you read the entire statement ? 

MR. HALLOCK: Well it was--regarding Mr. Shields it was 
only a couple sentences--it was very short. 

THE COUNSEL: Well, you just read those couple sentences. 

MR. HALLOCK: Yes, sir. 

THE COUNSEL: Do you know whether that statement was sworn 
to? ; 

MR. HALLOCK: Well, no, sir, you see, because it was a-- 
well, he told me it was a statement executed by Commander Dudley. 
Now, whether it was sworn or unsworn I do not know. I have every 
reason to believe that it was at least witnessed. 

52 THE COUNSEL: But you notice here, now--I realize, sir, that | 
these are not your words; but in the notice of proposed removal it says: 
(Reading) An excerpt from Commander Dudley's sworn statement. 
(Reading completed) 

MR. HALLOCK: He may--Mr. Kelly, he may have told me that 
that was a sworn statement. I wouldn't want to make a definite state- 
ment on that at this time. I would like to refer to the OSI report. Do 
we have it, Colonel Creyts, the OSI report? Whatever is in there I 
am sure of. (The Chairman passes file to Mr. Hallock) 

I refer to it, sir, as a signed statement. 

THE COUNSEL: You refer to it as a signed statement; General 
Landon refers to it, as you see, aS a sworn statement. 

MR. HALLOCK: He may have made subsequent inquiries; that 
I do not know, sir. 

THE COUNSEL: Did you see Comander Dudley's signature on it? 
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MR, HALLOCE: No, sir; all I saw was the excerpts, 

THE COUNSEL: Do you know whether or not he signed it? 
MR. HALLOCK: Well, I can't testify to that; no, sir\. 


THE COUNSEL: Very well. | 
MR, HALLOCK: Mr. Kelly, I do know that Commander Dudley 
was subsequently interviewed by a representative af the OSI , at which 


time-- 
THE COUNSEL: (Interposing) When was he interviewed by a 
representative of the OSI? | 
53 MR. HALLOCK: Well, at a later date. 
COL CREYTS: May of this year. 
THE COUNSEL: In May of this year? 
COL CREYTS: Yes, sir. 
THE COUNSEL: Do you know where he was working ' 
where he was living? | 
COL CREYTS: He was in Paris. 


THE COUNSEL: And he was interviewed in Paris? 

COL CREYTS: That's right. | 

THE COUNSEL: Well, on that business of Paris; do you recall 
distinctly your conversation with Mr. Shields in your office ‘on March 


the 17th, 1954? | 

COL CREYTS: Yes, sir. | 

THE COUNSEL: Did either you or Mr. Hallock in your presence 
say to Shields when you asked him about Dudley: ‘You know where he 
is; he is still at 2400 - 16th Street"? 

COL CREYTS: No. sir; I made no such statement. | 

THE COUNSEL: And you did not hear Mr. Hallock make such a 
statement? is 

COL CREYTS: No, sir. | 

THE COUNSEL: (To Mr. Hallock) And you did not make such a 
statement. | 
MR. HALLOCK: No, sir. | 
THE COUNSEL: As a matter of fact, on March the rm, 1954, 
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did you know where Commander Dudley was ? 
54 COL CREYTS: We had quite a time locating him, as a matter 
of fact. 

THE COUNSEL: Could I see the results of the--anything in 
writing--an investigative report that developed in the interrogation of 
Commander Dudley in May of '54? 

COL CREYTS: You can see the substance of the statement; yes, 
sir. 

THE COUNSEL: May I see it? 

COL CREYTS: (Looking through file) I will have to delete two 
or three references to another agency; but if you want it I'll read it to 
you--the substance of the statement. 

THE COUNSEL: I don't know whether I want to examine you 
upon it or not, sir, until I have seen it. 

COL CREYTS: I will have to extract from this, or delete cer- 
tain portions so that you can see it. 

THE COUNSEL: Well, can you do that? In other words, I don't 
want it put into the record until I know what it is. Put into this record; 
I know it's already in your record. 

THE CHAIRMAN: If the Committee desires, we can-- 

COL CLARKE: (Interposing) I propose that we close the hearing 
temporarily to allow Colonel Creyts to extract the portions that are re- 
quired. 

THE CHAIRMAN: Then we can go back on the record with 
Mr. Kelly if he desires. Would that be-- 

THE COUNSEL: (Interposing) Would you suggest a-- 


55 anything is all right with me, sir; would you suggest a recess? 


Do you want my team to get out of the room for a while? 
COL CREYTS: Would you like to have me go out in the hall and 
¢ onsult with you; is that what you want? 
THE COUNSEL: That would be all right, if it's all right with 
the Committee. 
MR. THARP: That would be just fine. It is just a matter of 
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technical adherence to security regulations regarding other agencies; 
is that it? | 

COL BREEZE: That's correct; yes. I would like, i Iam not 
out of order, to state here that this Exhibit D, here--has that been 
accepted for the record? 

THE CHAIRMAN: It has been accepted to the extent! that it has 
been marked; there has been no discussion on it. | 
COL BREEZE: Well, I will have a chance of reading it. 

THE COUNSEL: Oh, certainly; I haven't offered it set. 
COL BREEZE: Before it's accepted. 


THE COUNSEL: Yes. 
COL BREEZE: 0.K. | 
THE CHAIRMAN: Well, let's go off the record for a moment. 
(Off the record from 1051 to 1053 hours) | 
THE COUNSEL: What was the date of the interview with Com- 
mander Dudley in Paris? | 


COL CREYTS: 14th of May. 

THE COUNSEL: May 14th? 

COL CREYTS: Right. 

THE COUNSEL: 1954? 

COL CREYTS: That's correct; sir. | 

THE COUNSEL: When did you turn the results of that interroga- 
tion over to the Air Force ? | 

COL CREYTS: Well, it was made by OSI in Europe who are 
representatives of the Air Force. 

THE COUNSEL: Well, when did it get to the attention of Gene- 
ral Landon ? 

COL CREYTS: May I refresh my memory ? (Referring to file) 
It was transmitted to General Landon by me on 1 June 1954, 

THE COUNSEL: So that General Landon had it = he made 
up a notice of removal on June 14, 1954. 

COL CREYTS: I assume he did; yes, sir. 

THE COUNSEL: Have you read General Landon's notice 
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of removal? 

COL CREYTS: I casually glanced over it; Iam not too familiar 
with it. 

THE COUNSEL: I think we can stipulate since you already have 
it that General Landon makes no reference to an interrogation of 
Commander Dudley, in Paris, about one month before General Lan- 
don's decision came down. 

Mr. Chairman, may I ask, for the record, who else the Com- 
mittee consulted about this case? 

THE CHAIRMAN: There were no other contacts made. 

MR. THARP: Over and above the briefing by Colonel Creyts-- 
the records show that. And I would just like the record also to show 
that as to the records of Inspector Blick, the Committee found that as 
to all those named in the charges, Inspector Blick's records were 
derivative from the records of other agencies; that is to say, there 
was no primary data there, gathered by the Metropolitan Police De- 
partment itself; and that the Committee in arriving at its findings will 
take the derivative character of those records into account. 

THE COUNSEL: Thank you, sir. 

Could you tell me this, sir, if you will: Do you know whether 
his list is a list of persons who have actually been arrested, or actually 
admitted to some Government superior--admitted to having committed 
a homosexual act? 

MR. THARP: I am not too familiar with the scope and nature 
of the list; it seems to be rather inclusive. But in his judgment--and 
I take it in the judgment of security agencies--it's a well documented 
list. The materials flow in there from a variety of agencies--it's a 
sort of clearing house. 

THE CHAIRMAN: I think to clarify the statement made--that 


they were not--the records in these particular instances--the people 


that we were concerned with--were not made on the basis of arrests 
or being picked up by the Police Department, or caught in the act, 
or things like that; but they were admitted through investigative 
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channels, when interrogated by other people. | 
THE COUNSEL: The individuals that arenamed here--and I 
address this to--I do not know who--I suppose the Chairman. 
Do Blick's lists show that these four persons named are admitted homo- 
sexuals-- (Indicating file) ? | 
COL CLARKE: Mr. Atwood, I believe that question should be 


directed to Mr. Hallock. | 
THE CHAIRMAN: Well, that's--I wanted to refresh my memory 


as to which names were involved here. 

Those are the ones that you were in contact with? 

MR. HALLOCK: Yes. (To Counsel) Do you wish me to answer 
that question? 

THE COUNSEL: If you can do that; yes, sir. | 

MR. HALLOCK: Well, of course,I recall discussing these and 
several additional names with Inspector Blick. Inspector Blick, upon 
checking his records, then advised me that these people were known-- 
were homosexuals. | 

THE COUNSEL: Well, this-- 

MR. HALLOCK: (Interposing) Records in his office indicated 
as much. However, I must emphasize to the Board that I, myself, did 
not examine those records; Inspector Blick made the examination. 

THE COUNSEL: Well, now, in Paragraph 2b--I realize, Mr. 
Hallock, that these are not your words; but these are the charges that 


were made, and I am here today to answer these charges--we have 
already answered them under oath--you have been very, very frank 
and truthful; but whoever wrote this letter stated that these persons are 

admitted, or identified by the Metropolitan Police Department, 
and I want to know if you can answer me, which are admitted and which 
are identified. | 

MR. HALLOCK: Regarding those four people, Mr. Kelly, 
Inspector Blick merely told me that they were homosexuals. I remem- 
ber distinctly that we had a short conversation regarding Mr. Hardell, 


as I recall-- 
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THE COUNSEL: (Interposing) Is he available? 

MR. HALLOCK: Mr. Hardell, according to Inspector Blick, 
has died. The apartment formerly located at 1627 ''P" Street has been 
torn down--I remember discussing that with Inspector Blick. 

THE COUNSEL: Did Blick tell you whether any of these people 
had ever been arrested on a homosexual charge, or found guilty of a 
homosexual charge by the District of Columbia courts? 

MR. HALLOCK: No, sir; not to my recollection. I feel sure 
if he had done so I would have set the date of arrest forth in my report 
of investigation. 

THE COUNSEL: Now, getting--(The Counsel consults with 
Mr. Oliphant)--The information which you turned over as a result of 


your investigation concerning 1627 "P" Street, did that all come from 


Inspector Blick's office too? 

MR. HALLLOCK: All the information regarding 1627? No, sir; 
it came from other reliable Government agencies. 

THE COUNSEL: Do you care to tell me who? 

MR. HALLOCK: Iam not at liberty to at this time, sir. 

THE COUNSEL: Do you know "Randy'Hughes ? 

MR. HALLOCK: Personally; no, sir. 

THE COUNSEL: Roy Davis? 

MR. HALLOCEK: No, sir. 

THE COUNSEL: Who identified 1627 ''P" Street as a former 
hangout for a homosexual clique ? 

MR. HALLOCK: Another reliable Government Agency, sir. 

THE COUNSEL: Was it Blick's office? 

MR. HALLOCK: I--as I said before--I recall discussing the 
address with Blick, and I recall Inspector Blick discussing Walter 
Hardell--but the actual address and the other information came from 
ather reliable Government agencies. 

THE COUNSEL: And you are not at liberty to tell me-- 

MR. HALLOCK: No, sir. 

THE COUNSEL: (Continuing) --from whence it came ? 


61 
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MR. HALLOCE: No, sir. 

THE COUNSEL: Mr. Campion, may I return to you now, sir? 

MR. CAMPION: Yes, sir. 

COL CLARKE: Do you wish to excuse Mr. Hallock, sir. 

THE COUNSEL: I certainly would like to accommodate you, 
Mr. Hallock, and I will; but will you be available throughout the day at 
your office, or will your office know where you are--just in case? 

MR. HALLOCK: Oh, yes, sir; they will know where lam; I'm 
tied up in interrogations. | 

COL CREYTS: He's at Bolling Field, taking--having fee 

THE COUNSEL: I don't see at this point that I will need him any 
more; but if I do, I hope you will try to accommodate me as Iam trying 
to accommodate you. | 

MR. HALLOCK: You can be sure. | 

THE COUNSEL: Thank you, Mr. Hallock. 
Whereupon, 

The witness was excused and withdrew. 
Whereupon, 


JOHN E. CAMPION 


having been previously sworn, was recalled as a witness and was exa- 
mined and testified as follows: 


EXAMINATION | 

BY THE COUNSEL: | 

Q. Mr. Campion, do you know who prepared this Form 50, or 
under whose direction it was prepared? Form 50 being the notification 

of-- A. Notification of Personnel Action? 

Q. Yes. A. That's--the actual technical nee of it is 
in the administrative branch of the Civilian Personnel office. 

Q. Do you know the date of it? A. I believe it's dated 15--14 
or 15 June--I don't recall. | 

Q. Iam handing the witness the Form 50 in this matter, and ask 
the witness when it was dated. A. Dated--the effective date of the 

motion was 6-15; it was typed up on 6-10-54. | 
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Q. So when it was typed up the decision had already been made 
to remove Mr. Shields; had it not? A. Yes, sir; of course; that would 
be--I might point out technically speaking a Form 50 is cut on the basis 
of a Form 52, which is a request for personnel action; an informal re- 
quest-- 
Q. (Interposing) Who made the request for personnel action 


here? A. The request for personnel action was made in the operating 


area; it was signed by General Landon, and I believe Colonel Breeze. 
@. And he made that request certainly prior to 6-10-54 ? 
A. Yes, sir; that would have to assume that. 

Q. Do you know how soon prior to 6-10-54 General Landon made 
this request? A. No, sir; I don't. If I recall correctly the last touch 
1 had with the particular case was on 4 June 1954 when I discussed with 
Colonel Breeze the whole case, the notice of proposed action and the 
reply that had been received; and at that time it was indicated that 
General Landon’s decision was made; that a draft of the final notice for 
his approval would be prepared by Colonel Breeze and myself. Now-- 

Q. That was on 4 June? A. Yes, sir. 

Q. 1954? A. That is right, sir. I don't want to indicate a 

great memory. The reason I remember that particular day is 
because after finishing my conversation with Colonel Breeze I went on 
leave. 

Q. And you know that you went on leave right after-- A. 6 June 
to 13 June. 

Q. And what is the date of the notice of removal? A. That was 
made effective 15 June. 

Q. What is the date? I know it was effective the 15th of June. 
A. June 14. 

Q. When was it handed to Shields? A. On the morning-- 

«# COL BREEZE: Afternoon. 
A. (Continuing) --on the morning or the afternoon of June 14th--I 
don't recall. 

COL BREEZE: Afternoon. 
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THE COUNSEL: It is stipulated that Mr. Shields was handed 
the notice of removal on the afternoon of June 14th 1954; is that-- 

COL BREEZE: It was in the afternoon; the date I am not--my 
memory doesn't serve me that well. | 

MR. CAMPION: Mr. Atwood, will you see what te initial is 
on the-- 

THE CHAIRMAN: (Interposing) On the copy mr was re- 
ceipted as dated 14 June, signed by Mr. Shields. i 

EXAMINATION BY THE COUNSEL: (Continuing) | 

Q. Now, General Landon's decision was made on June 4, you 
say? Was that on June 4 that he instructed you and Colonel Breeze to 
make up the notice of removal? A. I would say it was--June 4th was 
the last time that I worked with it. I would assume the decision had 
been made the 2nd or 3rd, sir. | 

Q. Had he told you his decision, what he wanted you to write up, 
did he tell you that on or before June 4, '54? A. Yes, sir. 

Q. Do you know what Shields was doing between June 4, '54 
and June 14, '54? A. I would have no way of knowing that, Mr. Kelly. 

THE COUNSEL: Do you, Colonel Breeze? | 

COL BREEZE: As to the exact days in there, as far as I now 
personally from right here, he was on duty in the Reports Control 
Group as Chief of the Personnel Statistics Branch, of Reports Control 
Group. 


THE COUNSEL: Do you know whether or not between the date 
of General Landon's mental decision, which Mr. Campion says was 


June 4 or prior thereto, and June 14, when Mr. Shields was handed the 

notice of removal, can you tell us whether or not he was handling 

classified material during that period? | 
COL BREEZE: I cannot tell you. | 
THE COUNSEL: Can you, Mr. Campion? 
MR. CAMPION: No, sir, I would have no knowledge of that. 
THE COUNSEL: Well, I want to refer again to the letter of 

May 12, and paragraph 5 states: "During the advance notice period you 
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will remain in an'active duty status."" Did he remain in that active duty 
status from the period of May 12 until June 14, '54? 

COL BREEZE: Yes. Now, there may be--andI say my memory 
is just a bit hazy on one point--I am not sure if we made any limitation 
on him after General Landon made his decision to go ahead with it-- 
draft this up. It took some time. I might say that we had all of this 
work done and typed in Civilian Personnel, to alleviate anyone in our 
office being aware of this. So, the answer to your question is: He re- 
mained in an active status, I'm sure, till the decision to go ahead with 


the paper work, and as far as I know on up until the 14th. I would have 


to check our records for that period. 

THE CHAIRMAN: I would like to clarify one thing for Mr. Kelly 

here. Inline with this statement, it pertains to Civil Service 
rules and regulations which states that during an advanced notice period 
when a letter has been given to an employee as to supposed action, you 
must state whether or not that person will be placed--several things 
can happen to an individual: He can be placed on annual leave without 
his consent if the office deems it advisable to do so, he can be placed-- 
if he doesn't have any leave he can be placed on leave without pay status 
with his consent, or he may be suspended from duty during the advance 
notice period, but there are only a couple of circumstances when that 
can happen and that is when it is in danger of life, property or his as- 

s ociation in the office would be untenable. So, in these cases where he 
is not to be placed on leave status he is advised he will remain in active 
duty status. 

Now, that means for pay purposes and for reporting to work, 
and so on. However, if he is on classified material and the office sees 
fit to keep him from handling that material, they may do so. They may 
not keep him from working, but what duties that amounts to during that 
period is the discretion of the office. So, that statement to advise him 
that he is going to be paid and will be working during that period. 

THE COUNSEL: Do you know what happened to Mr. Shields' 
leave here? 


49 


THE CHAIRMAN: No, sir. 
THE COUNSEL: Do you know whether, during the period June 4 


when the testimony shows that General Landon had arrived at a decision 
67 and had instructed Mr. Campion and the colonel to| write it up; 

between that period and June the 15th when--June the 14th--when Mr. 
Shields received these charges, do you know whether or not he was still 
handling the same classified material as he hadbeen handling prior 
thereto? 

THE CHAIRMAN: Me? 

THE COUNSEL: Anyone. | 

THE CHAIRMAN: I know nothing about this case, Mr. Kelly, 
because I was appointed as chairman. When you are appointed as chair- 


man, you pick up the case from papers and set up the committee, and 
things of that nature. I was not in this case at all. | 

THE COUNSEL: Can you answer, Colonel Breeze? 

COL BREEZE: I think I have already answered your particular 
question, but I can state again that as far as I know the answer to your 
question is: Yes. We'll have to check, or at least 'll bare to check my 
office records to make a determination. 

THE COUNSEL: That's all right with me, so far as you know he 
was still handling the same material after June 4 as he had been handling 
prior thereto? | 

COL BREEZE: I might add, too--and I would like to clarify 
this--that each of us--and I am speaking now for General Landon as 
well--think a lot of Mr. Shields. This is a very difficult case. We 
c ontinued to search every avenue of information possible, | and we tried 
in every way to keep any information from getting to anybody that did 
not absolutely have to see it. Now, we felt, and we discussed this when 

68 the case first came to our attention, to General Landon's atten- 
tion, what we have as alternatives that Mr. Atwood quoted to you: 
Making a decision to place an employee on annual leave without pay, 
or with pay, as the case may be, let him continue working. We elected 
to keep Mr. Shields on the job, and we have had that to cause him as 
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little embarrassment as possible. We wanted to make sure. It was a 
shocking thing to begin with, and I would like to say that on the basis 
of that decision we were hoping it would work out. 

THE COUNSEL: May I have a moment with the members of the 
committee, Mr. Chairman? 

(Discussion off the record.) 

THE COUNSEL: Mr. Chairman, and members of the commit- 
tee, may I have five minutes to consult with Mr. Shields outside? 

COL CLARKE: Certainly. 

COL CREYTS: May I make one statement: I just had a phone 
call and on this business of the 1627 P Street address, and the parties, 
and so on, the individual does not desire to appear before the committee 
to testify. 

THE COUNSEL: And you, for reasons which I can understand, 
you are going to tell me who the individual is? 

COL CREYTS: Am I willing to tell you who the individual is ? 
Yes, and I'll tell you why. He also stated it would be embarrassing for 
him to come and due tothe lapse of time he probably couldn't even recog- 
nize Mr. Shields. 

THE COUNSEL: Very well. 

THE CHAIRMAN: Off the record. 

(Discussion off the record.) 

THE COUNSEL: Mr. Reporter, will you read the last statement 
of Colonel Creyts just before we recessed, please. The last answer, 
rather. 

(The reporter read back the last answer as requested by counsel.) 

THE COUNSEL: Has the colonel gone? 

THE CHAIRMAN: He has a New York call. 

THE COUNSEL: Well, I believe that the colonel stated that le 
told me--meaning the person who had identified Mr. Shields--he told 
me that he would prefer not to come because it would be embarrassing 
to him and, furthermore, it has been so long since he has seen Mr. 
Shields that he might have difficulty in identifying him. 
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COL CLARKE: That is my understanding, too. 

THE COUNSEL: Very well. I can go right from there. 

Now, Mr. Shields has authorized me to state that he does not 
wish to take the stand; that his sworn denial under oath is already a part 
of the record. | 

I do have one or two exhibits which I would like to have marked 
and put in the record. The first one is Exhibit D, which has already 
been marked and I show it to you, Colonel, to see if you have any objec- 

70 tion to it going in? | 
COL BREEZE: I would not like to voice this as an objection 
exactly. However, I cannot see where it does add to the case. Itisa 
newspaper clipping of an individual and I don't think I have-- 

THE COUNSEL: Perhaps I should state my reason for it: When 
I came to the hearing today, I did not know that it would be admitted by 
these investigators, that not everyone--in fact very, very few people 
can go to Inspector Blick and find out who he has on his list. I did not 
know that would be admitted at the time that I brought that here. Per- 
haps since it has been admitted, or if you are willing to stipulate that an 
ordinary individual such as Shields or Kelly could not go down to Blick 
and find out whether A, B, C, or D are homosexuals known to Blick. 

If you are willing to stipulate that, then I need not offer it. 
COL BREEZE: I would like to recommend that Colonel Creyts 
give his opinion as to whether this should go in the record. I have no 
objection. ! 
THE COUNSEL: I understand. ! 
COL BREEZE: Except, personally, I don't see where it adds to 


this. 


| 
THE COUNSEL: Now, in view of the fact that General Landon's 
decision makes reference to the fact that Mr. Shields made no attempt 


in his answer to explain why Commander Dudley would make the accusa- 
tion that he did, and the inference in the decision is: "That you 
haven't even made any attempt to get in touch with Commander Dudley." 


I offer in evidence a letter, a registered mail return receipt requested, 
| 
| 
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addressed to Mr. Drew Dudley, St. Regis Hotel, New York, which Mr. 
Shields ascertained a couple of weeks ago with where he was supposed to 
be living, and I offer it in evidence to show that Shields at least made an 
attempt to get in touch with Dudley since this decision came down . 

MR. COLTRIN: May I ask a question here? Is that merely the 
envelope, or is that the envelope and the letter? 

THE COUNSEL: That's the envelope and the letter. 

COL CLARKE: Are you offering the letter in as evidence, too, 


THE COUNSEL: Maybe I better read it. 

Yes, I offer both the envelope and the letter, and the excerpt. 
May I read the letter, or do you want to read it first. 

COL CLARKE: I believe the representatives of Management have 
a right to object first, sir. 

THE COUNSEL: May I-- 

COL CLARKE: Do you have any objections ? 

COL BREEZE: I have no objections. 

COL CLARKE: Will you read it, please. 

THE COUNSEL: Letter dated July 9, 1954, and addressed to 
Mr. Drew Dudley, St. Regis Hotel, New York: 

72 "Dear Mr. Dudley, 
"T learned only today, through the International Monetary Fund 


where you could be located otherwise I would have brought this matter 


to your attention sooner. I do not know whether or not you have had any 
prior knowledge of what has occurred, but I have been removed from 
my job primarily because of the inclosed statement which you were 
alleged to have made under oath. I have denied categorically under oath 
the truth of the allegation and further stated that I could not think of any 
reason for you to have made this allegation since, although I had not 
seen you often, our relationship was not unfriendly. Despite this how- 
ever, I have been removed from my job but have been given 30 days in 
which to make an appeal from this decision. This decision expires next 
Tuesday. 
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It was stated in the notice of removal that I had not offered any 
facts to refute the charge made by you. Therefore Iam now writing you 
to ask you specifically did you make this charge and if so why, and 
under what circumstances. Of course you must realize what a serious 
and important matter it is affecting, as it does, not only my present, 
but my future lines of endeavor. I anxiously await your reply which I 
must have by this coming Tuesday at the very latest. I am certain that 
you would not wish injustice done. That, however, is the effect of this 
action as of now. Please send your reply Sepcial Delivery Air Mail to 
#1 Scott Circle, General Scott Apartments, Washington 6 : D.C. 
"Sincerely , ! 
"Joseph Shields" 
And, there is enclosed with it an excerpt from the charge, which 
is 'Immoral Conduct off Duty,'' and then what appears in paragraph 2(a). 
I offer this in evidence. Will you mark it Exhibit E. 
(The reporter marked the document, with its enclosure as Exhi- 


bit E.) 


| 
MR. THARP: Let the record show that the envelope was opened 


in the committee's presence. 

THE COUNSEL: Colonel Creyts, while you were out I offered in 
evidence this newspaper clipping concerning Inspector Blick and the 
secrecy of his file down there. It's already been marked, and as I ex- 
plained to Colonel Breeze that the reason I brought it with me was to 
convince the committee of the secrecy with which this Inspector Blick 
handles his records. What I intended to prove by it was that an ordinary 
individual such as Shields could not go to Inspector Blick to find out 
whether Kelly is a homosexual. Are you willing to concede that Shields 
could not do that? If you are, I needn't offer this. | 

COL CREYTS: I think the only answer from that could be from 
Inspector Blick, but in my opinion he would not be able to get the infor - 
mation. 
THE COUNSEL: Well, I offer it in evidence for what it is worth. 
I believe the committee knows that I couldn't go down there, or Shields 


54 
go down there, and find out. 

74 Gentlemen, that is all the evidence that I care to put in. May I 
suggest, since I am hopeful that you will give me some time to argue 
this matter, that perhaps we recess for lunch now, because the longer 
I have to think about what I am going to say, the fewer moments it will 
take me to say it. So, if you will tell me-- 

COL CLARKE: The committee agrees to a recess for lunch. 
What time would you like to reconvene, Mr. Chairman? 

THE CHAIRMAN: We normally--off the record. 

(Discussion off the record.) 

COL CLARKE: Will the room be locked? 

THE CHAIRMAN: The room will be locked. However, I would 
appreciate you take your classified material. Anything else can be left. 

COL CLARKE: We will reconvene, then, at 1300? 

THE CHAIRMAN: Right. 

COL CLARKE: Is that satisfactory to you, Mr. Kelly? 

THE COUNSEL: Yes, if you will tell me what 1300 is. 

COL CLARKE: 1:00 o'clock. 

(Whereupon, at 11:38 o'clock, a.m. , the committee recessed 
for lunch, to reconvene at 1:00 o'clock, p.m., the same day.) 

%5 AFTERNOON SESSION 

The Department of the Air Force Ad Hoc Grievance Committee 
reconvened at One o'clock, p.m., 28 July 1954, with the same persons 
in attendance as in the morning session. 

THE CHAIRMAN: We are ready to reconvene. The hearing will 
again come to order. 

Mr. Kelly, you had the floor at the time we adjourned. 

THE COUNSEL: Does the Committee wish me to sum up at this 
time, or is there any other evidence ? 

MR. THARP: I think it is a matter of what you wish to intro- 


’ duce on your client's behalf. 
THE COUNSEL: I have no more evidence, so I will be glad to 


sum up. 
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Now, may it please the Committee, I intend to be as brief as 
possible, and I am sure I wili be brief, because Iam going to comment 
only on the matters which developed here today, and refer you again to 
the argument on appeal, which, Iam sure, is part of your record. A 
lot of what I would say in answer to the charges made on May 12, as 
contrasted with the sworn denial of Mr. Shields, and the comments on 
General Landon's decision, are already included in the argument. Cer- 
tain matters did develop here today, however, upon which I would like 
to make some comment. 
I started off with Mr. Campion, and referred him to paragraph 2 
b of the Notice of Proposed Removal of May 12. I read him the para- 
graph, and we got into a little discussion about what is a homosexual. 
76 I think that the very fact that Mr. Campion, who aided in the 
preparation of these charges, would charge a man with associating 
with homosexuais, and then admitted under oath, or if he didn't admit 
it under oath, testified in effect that he didn't know what a homosexual 
is, is a matter which this Committee should not pass over lightly. 
Then, I got into the various individuals there. It turned out that 
Mr. Campion didn't know anything about them; that the charge which 
he made, that Mr. Shields admitted knowing these people and associat- 
ing with them, came from an investigator's report. So, under oath, he 
could not testify as to the truth of these allegations, nor of any other 
allegation in there, including the very serious one made in paragraph 2 
a, concerning the affidavit of Mr. Dudley. | 
Now, concerning the affidavit of Mr. Dudley, Mr.'Campion, or 
whoever prepared this letter, and I have got, of course, to charge it to 
General Landon because he is the one who signed it, stated that, "During 
a four-month period in the fall and winter of 1944, you engaged in ab- 
normal sex acts with Lieutenant Commander Herman Andrew Dudley." 
Now, there is a charge. He did not say there, that it has come to my 
attention through certain investigative reports, that commander Dudley 
made this affidavit. He made the charge. Under oath, he says, "T 


cannot substantiate the charge." 
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Is there an affidavit of Dudley? I asked to be shown it. Ican 

understand perhaps why I couldn't be shown it, but I wanted someone to 

77 testify that he had seen this sworn affidavit. Colonel Creyts 
could not testify that he had seen it. Mr. Hallock did not testify that 
he had seen the affidavit. He testified that there was read to him an 
excerpt from the affidavit, and that he included the excerpt from the 
affidavit in the material which he passed on to his superiors. 

Was there an affidavit? I charge now that there is no sworn 
affidavit. Even Mr. Hallock did not say that it was an affidavit. An 
affidavit, as we all know, is testimony under oath, or it is a sworn 
statement. It is notarized. He says that he transferred in his file the 
notation that it was a signed statement. There is a great deal of dif- 


ference in a signed statement and a statement that is signed and sworn 


to. And I hope that this Committee will take that into consideration. 

I have not seen that this affidavit of Dudley, made some ten years ago, 
is a signed statement, unsworn, and I have had no one here from the 
Air Force who will testify that it was sworn, except the person who 
came closest to it, and he merely said that it was signed. So, again, 

I must charge General Landon, the author of this letter in that he signed 
it, with being reckless in his charges, when he says there was a sworn 
statement when he never saw any sworn statement. 

Now, at this point, I want to comment on what to me is a very 
important item which just came to my attention as a result of this hear- 
ing today. It developed that in the spring--I believe it was May of this 
year--in Paris--"'Paris in the Spring"'--that somebody else interrogated 

78 Commander Dudley and secured from him a sworn statement; 
and that that statement was then given into the file and transferred to 
General Landon. Gentlemen, I suspect--I am going to go further than 
that, and I am going to charge, since General Landon is too busy to 
get here and be examined about it, that General Landon took the infor- 
mation contained in the affidavit submitted in ''Paris in the Spring," in 
consideration in arriving at his decision. He must have done so because 
here was an unsworn allegation, a denial under oath by Mr. Shields, and 
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no person looking at just an unsworn statement of General Landon, 
and a sworn statement, an explanation of Mr. Shields, could possibly 
arrive at the decision that General Landon arrived at, unless he took 
into consideration something other than what he had in his charges, 
and what was in Mr. Shields' answer. | 

Now, if he did that, and I strongly suspect that he did, he was 
guilty of a very grave legal blunder because it is only axiomatic in our 
system of jurisprudence that the only thing a jury, ora judge, can 
consider is the charge and the answer to the charge. He cannot go out - 
side and conclude that Mr. Shields associated with homosexuals be- 
cause, after he made the charge, he ran into a man ona traih going to 
Los Angeles and he says, "Well, Iam a homosexual and I know Shields." 
He can't take that into consideration. Iam sure that this impartial 
fact-finding Board will not do such a thing. I am sure that this Board 
will consider only the evidence which was presented to Shields, and 
Shields' answer to the evidence, and let it go at that. | 

There must be an awful lot of things in that record that I don't 
know about. There must be for General Landon to have arrived at the 
decision that he did. But if he took into consideration anything other 
than the matters involving the items in the charge, and the answer to 
those items in that charge, I state that he is guilty of an erroneous de- 
cision on the evidence ,and I again say, that to arrive at the decision 
that he must have arrived at, he must have taken into consideration 
matters not stated to Shields, never brought to his attention, or any- 
thing else. | 

Significant is it that this second affidavit, which is not in the 
record of this proceeding, was given to General Landon after Shields' 
denial and prior to his decision. I do not want to dwell too long on that, 
but I understand, or I hope rather, that the members of this Committee 
will see how strongly I feel about that. | 

Another item--this goes merely perhaps to the unfairness of 
the situation--General Landon on 4 June 1954, told Mr. Campion and 


Colonel Breeze to start drawing up the letter of dismissal. On 4 June 
| 
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1954, up until June 15th, 1954, Mr. Shields is permitted to work at his 
desk. I believe the Personnel record will show that he was there every 
day except one during that period. I believe the record will show that 
he was working on pretty important work during that period. Then, what 
is handed to him onthe 14th of June? A decision thathad been arrived 
at on the 4th of June, and his dismissal takes place the next day, almost 

immediately, that is, thereby depriving him of a couple of weeks 
of leave. I think that is hitting a little low. Even if he believed every- 
thing; even if he believed that the charges had been proven by some 
evidence--I don't say that he would have to arrive at his decision, or 
would you gentlemen have to arrive at your decision, by proof beyond 
a reasonable doubt, as we would in a criminal case. I do think, however, 
that there must be some evidence, some fair preponderance of the evi- 
dence, for you to consider and take the Notice of Proposed Removal, 
which I will call the charges, and the sworn answer to it, and I believe 
in arriving at a decision, at your decision on appeal, that there has got 
to be some preponderance of the evidence. There must be something 
to preponderate in favor of the man who made the charges. Now, I 
cannot see that General Landon has done that here. 

I wanted to state also that because there is already in the file 
before you a dozen or so affidavits from persons who know Mr. Shields, 
concerning his character and reputation, I did not want to take up the 
time of this Committee in bringing those people here. Incidentally, 
all of them, so far asI know, are sworn testimony. 

Gentlemen, I think that is about all I have to say on the matter. 

I refer your attention again to the argument on appeal, and I believe 
that that sets forth our position very thoroughly. 

Well, Mr. Oliphant has just reminded me that what a situation 
it is. Here is Mr. Campion aiding the prosecutor--we will call him 

81 General Landon--in the drawing of the charges. Here is 
Mr. Campion, after the charges are drawn and given to Shields, say- 


ing, "I have made these charges against you. Now, do you want to 


come to me and have me tell you how to answer them?" Then, there 
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is Mr. Campion writing the decision, and in the decision notifying 
Mr. Shields of his right to appeal. The same man who has aided the 
prosecutor now says to the defendant, 'Do you want me to help you 
perfect your appeal?" | 

I do not say that Mr. Campion was wrong. But I do say that, if 
that is the way the regulations are written, somebody ought to do some- 
thing about changing them. How can a person who makes a charge, or 
who aids another person in making a charge, at the same time turn 
around and offer to aid the person against whom he made the charge, 


how to refute the charges. 
I wish to state also, and I humbly apologize, because Tam not 
ma king this statement to you three people as individuals, but rather 
in your capacity as this Committee, I stated this morning, and again 
Iam merely stating it for the record, gentlemen, that I think that the 
Committee having visited with Inspector Blick without my presence, or 
without the presence of some representative of Mr. Shields, I charge 
that it is highly extraordinary. Again, I apologize because I do not 
make the charge against you three gentlemen as individuals, but rather 
against the regulations under which you are operating. | 
May I thank you gentlemen for the courtesy that you|have ex- 
tended me. | 
THE CHAIRMAN: Do any of the members of the Committee 
have any questions they want to direct to Mr. Kelly, or the Chair? 
MR. THARP: I would like to ask Mr. Kelly if he--well, I will 
put it this way. I gather from the written argument, and from what 


you have just presented, Mr. Kelly, that your contentions have to do 
| 
with the substance of the charges, and I wanted to ask you if you allege 


any violation of the procedures for removal prescribed by law and 


regulation. 

THE COUNSEL: Well, I will say that I think that the Air Force 
was procedurally incorrect in the matter of Campion drawing the 
charges, and then telling Shields that he would help him to answer the 


charges. For the record also, I will charge that the Air F orce was 
| 
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procedurally incorrect in that this Committee visited with Inspector 
Blick. But other than that, no, sir. 

MR. THARP: I, for one--and I believe Colonel Clarke and 
Mr. Coltrin will join me in this--was not made aware of the presence 
of these affidavits in Mr. Shields' behalf. Are they in the record? 

THE CHAIRMAN: Do you mean the supporting documents as 
to character and so on? 

MR. THARP: Yes. 

THE CHAIRMAN: Yes, they were attached, I believe, to the 
brief that you (referring to the Counsel) filed, Mr. Kelly, or was it 
his reply? 

THE COUNSEL: That was attached to his reply. 

THE CHAIRMAN: To his reply. 

THE COUNSEL: That's correct--no, sir. It was subsequent to 
his reply. My understanding of what chronologically happened is he 
took you his reply, and then gave you a list of these people, which are 


attached to the reply; and then you stated to him--at least he told me-- 
that it wouldn't be necessary to have affidavits from these people, but 
it wouldn't hurt any. And when I heard that, I urged him to get affi- 
davits from all of them--I don't believe he got all of them, but he got 
at least ten of them, and then, they were put ina supplemental memo- 


randum to you. 

THE CHAIRMAN: They are contained in paragraph 2 of his reply 
to this Proposed Removal, dated 19 May. It starts out with Mr. and 
Mrs. Gerald Snyder, and it is continued on the next page then. 

MR. THARP: Mr. Kelly is saying that we have affidavits from 
a substantial number of these people. I have not seen them. Do you 
have them? 

THE COUNSEL: Oh. Just a minute. (The Counsel confers with 
his client.) 

Colonel Breeze, did Mr. Shields give you a bunch of affidavits , 
ten or twelve affidavits, all of which referred to his character and 
reputation ? 
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COL BREEZE: I will answer you this way. He gave me sev- 


eral letters--the number I don't know. And when you say "affidavits," 


I won't go on record as saying they were all affidavits. Some of them 
84 were sworn statements, before a notary. I won't say all of 

them. He gave them to me, and at the time he gave them to me, he 

asked that they be given back to him after we had considered them. 

THE COUNSEL: May we again give them to this Committee 
for its consideration? | 

COL CLARKE: By all means. 

THE COUNSEL: Very well. May I have until Friday to get 
them and will I deliver them through the Chairman? 

COL CLARKE: If you will, please, sir. 

THE COUNSEL: Fine. 

MR. THARP: I should like to ask if Colonel Cres has any- 
thing additional to offer with respect to the nature of the Dudley state- 
ment made in 1944--whenever it was; not the recent one. But Mr. 
Kelly has addressed himself to the question of its being sa and 
that sort of thing. 

COL CREYTS: In his argument, he indicated that it was sworn, 
put I don't believe it was a sworn statement by Dudley in Paris. 

THE COUNSEL: No. I said this, that the charges which are 
made by the Air Force refers to an affidavit of Dudley, “ as a lawyer, 
I know that an affidavit is a sworn statement. | 

COL CREYTS: No. I think that in your referral to the Paris 
statement, you did indicate that it was a sworn statement .' 

THE COUNSEL: Oh. I don't know anything about the Paris 
statement, and I want nothing in this record about the Paris statement. 

85 The gentleman asked you about the 1944 affidavit. 
COL CREYTS: And he asked me if I had anything : connection 
with that, or subsequent to that. | 
MR. THARP: Anything from your office that would establish 
the character of Commander Dudley's "sworn statement, dated 23 July 
1945." Iam quoting from paragraph 2 a of the Notice of ! 
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Proposed Removal. 

COL CREYTS: In other words, as I interpret your question, is 
it a sworn statement, or is it not a sworn statement. 

MR. THARP: Is your office able to establish that? 

COL CREYTS: I can establish that; yes, sir; andI will, if you 
want, and make it available to the Committee. 

THE COUNSEL: Will it be available to me? Would that be 
asking too much? 

MR. THARF: Would it be practical for you to establish it while 
we are still here? And Colonel Breeze, I should like to ask what you 
can tell us about the weight given Mr. Dudley's 1954 statement by 
General Landon. 

COL BREEZE: Well, I would like to answer, I have not hada 
chance to state our case here yet, and he has made some statements that 


I would like to comment on, and in so commenting, I would like to answ- 
er that question. Should I proceed here, Mr. Chairman? 


THE CHAIRMAN: I think there was one question. I think you 
hit upon it, Mr. Tharp, to the extent that in your summation, Mr. 
Kelly, I believe you did refer to the interview in Paris to the extent 
that General Landon didnot consider that sworn statement. 

86 THE COUNSEL: I said he should not. I don't know whether he 
c onsidered it. 

THE CHAIRMAN: The point was though that you had referred to 
it as a sworn statement. I thought maybe we should correct the record 
to the extent that it was a statement. 

THE COUNSEL: Oh, even the 'Paris-in-the-Spring" statement 
is not 2 sworn statement. Is that it? 

THE CHAIRMAN: There is no indication here that it was, and-- 

COL CREYTS: (Interposing) That was my point before. 

THE CHAIRMAN: (Continuing) ---you had referred to it as a 
sworn statement. 

THE COUNSEL: Thank you. I think you have been very fair on 
the thing because I didn't know whether it was sworn or not. I just 
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assumed that it was. Now, it is admitted, and very fairly, by Colonel 
Creyts that it is not a sworn statement. | 

COL CREYTS: If I may have a minute or two, I will start check- 
ing on this other statement. 

THE CHAIRMAN: All right. 

(Colonel Creyts left the conference table. ) | 

THE CHAIRMAN: Do the cther members of the Committee have 
any questions ? | 

MR. COLTRIN: Do you have any report on the availability or 
unavailability of Dudley that we discussed here this morning? 

87 THE CHAIRMAN: Yes. Colcnel Creyts will give us that 

answer in a few minutes, sir. | 

COL CLARKE: I believe that Colonel Breeze should have the 
opportunity to ask any question that he should like to ask of Mr. Kelly. 

THE CHAIRMAN: Yes, sir. You prefer to have Colonel Breeze 
ask his and you reserve your questions. : 

COL BREEZE: I have no questions to ask Mr. Kelly. I would 


like to speak here in summary. 


(A short recess was taken until Colonel Creyts returned. ) 

COL CREYTS: My office has a copy of that other investigative 
agency's report, and it is set out as a sworn affidavit in the report, 
and it is sworn to and witnessed by two agents of that other investiga- 
tive agency. | 

THE COUNSEL: But no one will come here to testify under oath 
that it is a sworn statement. | 

COL CREYTS: Well, I have a copy of that report. 

THE COUNSEL: Is the copy sworn too? 

COL CREYTS: Well, you want the other agency to beers that 
it is a sworn affidavit by that agency ? 

THE COUNSEL: I think so. I don't want to do it at this late 
date, but I asked for the affidavit. It must have been in this gentleman's 
hands last Friday, and you certainly must have--somebody must have 
known that I was going to make great guns about whether this was a 
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sworn affidavit. Now, no one has appeared here today on the list of 


88 witnesses which I requested, or otherwise, is willing to swear 
under oath that the 1945 Dudley statement was in affidavit form. The 
only testimony under oath is by Mr. Hallock, who says, "I wrote in 


here, it is a signed statement." I am willing to let it go at that. 

COL CREYTS: I will certify that we have a copy of the other 
agency's report, which says that it is a sworn affidavit. 

THE COUNSEL: Then, we have hearsay upon hearsay upon 
hearsay upon hearsay. 

COL CREYTS: You are asking me to give it immediately. If 
you would like tohave me sit here and read, which I have no more than 
is already available to you, the fact that from that report it is a sworn 
affidavit. I can have it here in fifteen minutes. That is all I can do. 

THE COUNSEL: Oh, I understand, sir. Iam not criticizing 
you, believe me. 

COL CREYTS: But I did check with an officer in my office who 
had a copy of the report in his hand when I talked to him. He read it to 
me and it said that Commander Dudley on this particular date did ap- 
pear and execute a sworn affidavit and was signed and witnessed by 
two of the investigators. 

THE COUNSEL: Notarized? 

COL CREYTS: Not notarized. 

THE COUNSEL: Well, how can it be sworn to unless it was 
sworn to before-- 

COL CREYTS: As an agent of the Office of Special Investigation, 

I have power to take sworn statements. 

THE COUNSEL: I have nothing further on that. 

COL CLARKE: I might explain a little bit further along that 
line, sir. There are numerous members of the military establishment 
who are authorized to administer oaths and take sworn statements, and 
it is my understanding that they are just as valid as though they were 
notarized by a notary public. 

THE COUNSEL: Thank you, sir. I didn't know that. 
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COL CLARKE: A summary court officer, for instance; the 
chairman of a board or a committee; or members of that same board 
or committee. | 

THE CHAIRMAN: Colonel Breeze, I believe you wanted to make 
a statement as far as management is concerned. 

COL BREEZE: I would like to first refer to Mr. Kelly s state- 
ment to the fact that he indicated--or I received this indication--that 
he has continually spoke today about this letter of removal, proposed 
removal, letter of removal, as being something that Mr. Campion 
cooked up. I want to go on record and say that that is General Landon's 
decision. It is Generali Landon's words in part; not in all. Mr. Cam- 
pion assisted me in drafting the letter, and by assisting, 1-/General 
Landon and myself read the reports, studied them, tried to weigh 
every fact we could and reach a decision. Now, Mr. Campion assisted 
me in the way that he is charged with doing, that is, giving me guidance 
on the regulations, and giving me--I told him what essentially General 
Landon wanted in that report, and we put it together. The entire letter, 

both of them, were typed in Civilian Personnel. The reason they 
were typed in Civilian Personnel is simply because due to the nature of 
this allegation and charges, and these reports, or the information con- 
tained in them, I desired, and General Landon desired, to hold the 
number of peopie that knew about it to an absolute minimum, 

Colonel Creyts called Generai Landon, I believe, on March the 
16th--I am not sure of dates--and told him that he had information, 
and General Landon called me in and charged me with the responsibility 
of getting all the facts together on the case. At that particular time, 
General Landon directed me to proceed with this thing and not--I 
mean, hold it all to myself and not let anybody know except on the ab- 
solute need-to-know basis. ! 

Mr. Shields has worked in Stat Services since 1948, and I think 
he will tell you that he came to work in our office that I was assigned 
to. I have known him a long time; well, since 1948. He has been a 


very fine employee, and we have worked together on many projects. 
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And for that reason, and General Landon knowing that he is a good 
employee, wanted to go as cautiously as possible and make sure that 


we gave proper consideration to all the facts that were presented to us. 

Now, you asked about the Dudley statement in Paris. Certainly, 
that statement was considered. We are no lawyers. General Landon 
is not a lawyer. Possibly, as you say, it is not legal to consider it 
if I interpret your statement right. It was considered to the extent in 

this way, that we wanted to get all the information possible. 

We were trying to get everything that we could that would relate to 

this thing, and for that reason we asked Colonel Creyts' office--General 
Landon asked Colonel Creyts's office--to reinterview this man if we 
could find him. And it was for that reason that we took this thirty days, 
or so, between notices here. We wanted to make sure that our con- 
sciences were clear; General Landon's conscience was clear. And 

so, not for one moment, would I like for you to think that this is not 
General Landon's decision. 

Mr. Shields was allowed to stay on the job all the way up to 
14 June, and work continually as he has always worked. I checked my 
office at noontime and we did not put any limitation on his security 
clearance. I was sure that we didn't, but I wanted to make absolutely 
sure of it. 

I would just like to close by saying this: That this decision that 
General Landon has made is a decision based on reports presented to 
him through an official channel. It is not the most pleasant thing, to 
make a decision of this kind. This is one of the hardest--General Lan- 
don explained to me--one of the hardest decisions that he has ever had 
to make in his 36 years of active service in the military. 

That is all I have. 

THE COUNSEL: Just one closing word--Colonel Breeze, I want 
to congratulate you and commend you for being so honest, as to state 
that General Landon did take into consideration the 'Paris-in-the- 
Spring” unsworn statement. You didn't have to say that, sir, and I 

92 think you are a credit to the Air Force for bringing it out, and 
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it shows that you have been very honest about it. But in view of the 
fact that Colonel Breeze now states that General Landon did consider 
the unsworn "Paris-in-the-Spring" statement, I believe that this 
Board should dismiss the charges entirely. | 

COL BREEZE: I would like to state here that General Landon 
did consider it, as I stated before. He considered it to the extent that 
we waited until it came here, hoping that it would add more to the case. 
It didn't add pro or con to the case as far as we are concerned. But 


when I say considered, it was considered. 
THE CHAIRMAN: I would like at this time to have Colonel 


Creyts state--we feel, the Committee feels, that Mr. Dudley is the 

key to the situation. Colonel Creyts' office has attempted for the 

past two or three days to get in touch with Mr. Dudley, get him down 

here and soon. They were in contact again this morning. ‘So, Colonel 

Creyts, will you tell us where that stands as of now? 
COL CREYTS: They have an appointment to interview him to- 


morrow morning, and I will not have any information until tomorrow 
morning. | 
THE CHAIRMAN: Now, as I understand, at that time they 
will also attempt to have him come down to appear. | 
COL CREYTS: Yes. 
THE CHAIRMAN: And if he volunteers to come, the Committee 
will meet with him and I am quite sure at that time, the Committee 
93 will also set up for Mr. Kelly to be in on that interview. We 
will not know until tomorrow whether he is going to come, and any 
action in this case will definitely be postponed until the transcript is 
received anyway, which will give us more than adequate time to deter- 
mine Dudley's availability. But that would be taken into consideration, 
and any evidence presented at that time would be added to the record 
as though it had happened today. 
Colonel Clarke. | 
COL CLARKE: Colonel Breeze, in your investigation of this 
case, at any time, did Mr. Shields present anything to you in his behalf 
| 
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other than is given to us in the answer to the charges? 

COL BREEZE: No, he didn't, Colonel Clarke, and to add 
further, I did not ask him for additional information. 

COL CLARKE: Any questions? 

MR. COLTRIN: With the exception of the affidavits, that is, 
that was brought out earlier, that he gave to you and you returned them 
to him. 

COL BREEZE: Now, those affidavits came at a point between 
the time that he had answered the charges, the Notice of Proposed Re- 
moval. He answered that, and I don't know the dates. We wanted, 
and as I said before, we wanted to get everything that would pertain 
to this. He indicated on his answer that he had a list, I believe, of 
ten, maybe twelve people, approximately, and said he would be very 
glad to get statements from these people if we so desired. When Gene- 
ral Landon read it, he asked me to ask Mr. Shields to obtain those 

because he felt that he wanted to see them; and he asked me 
also to inform Mr. Shields when we asked him to obtain them, if it 
would not inconvenience him or embarrass him in any way. 

COL CLARKE: Colonel Breeze, how well acquainted are you 
with Mr. Shields ? 

COL BREEZE: I have known Mr. Shields since, I believe, 
possibly June of 1948. 

COL CLARKE: Have you associated with him socially ? 

COL BREEZE: I never have associated with him socially. 

COL CLARKE: Do you know anything about his personal life? 

COL BREEZE: Not anything about his personal life. 

COL CLARKE: Do you know whether or not he is married? 

COL BREEZE: I don't know. I have always assumed that he was 
not married. 

COL CLARKE: Do you know whether or not he has ever been 
married? 

COL BREEZE: I do not know. 

COL CLARKE: That is all the question that I have, Mr. Chairman. 
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MR. COLTRIN: I haven't any more. 

MR. THARP: No questions. 

THE CHAIRMAN: Colonel Creyts, do you have anything ? 

COL CREYTS: No. | 

THE CHAIRMAN: The Committee has no questions of any par- 
ticipants at this time? No further questions ? ! 

COL CLARKE: No. When are we going to reconvene? 

THE CHAIRMAN: As it stands now, depending upon what we 
find out tomorrow from Mr. Dudley as to his availability, if he is not 
available, and there is no further evidence to be presented, the Com- 
mittee would meet at the time the transcript is available. There would 
not be a reconvening of the Board as such. That is, the case would 
stand closed as of today. ! 

If there is no further evidence to be presented, we will notify 
you, Mr. Kelly, as to what we find out tomorrow, and if he is avail- 
able for such a meeting, we will notify you of the time of that. If he 
is not available, the Committee will take the facts into consideration 
as presented here, plus the brief that was submitted in Mr. Shields’ 
behalf, and the other documentation which is the basis for the charges. 

I have only one further statement, and that is, realizing that 
this is not a court of law, as such, we are required, the same as the 
OSI, and everybody else is, to ask if you feel that you, or your client, 
was given a full and fair hearing in this matter and had an opportunity 
to present evidence in the way you saw fit. 

THE COUNSEL: I think we have been given very fair treatment. 
The only objection I have is that I couldn't get the witnesses that I 
asked for. | 

THE CHAIRMAN: Unfortunately-- ! 

THE COUNSEL: (Interposing) I understand your position cer- 


THE CHAIRMAN: (Continuing) --it is not only this case, but 


there are numerous cases where it would make it much easier 


for the Committee if there were a subpoena power. 
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THE COUNSEL: I had never heard two more fairer statements 
in a court of law that weren't even asked for than when Colonel Creyts 
tells me that the "'Paris-in-the-Spring" affidavit was not sworn to. 
He didn't have to say that. He has been very fair. And when Colonel 
Breeze says that they did consider, whether placing any weight on it, 
or not, they did consider it. He didn't have to tell me that. I think 
that bespeaks the fairness of the proceeding. I think your decision was 
wrong, but I think you were fair in arriving at it. I should say the de- 
cision below, because the decision before this tribunal has not yet 


come down. 
THE CHAIRMAN: With that then, the hearing stands adjourned. 
THE COUNSEL: Thank you. 
(Whereupon, the Department of the Air Force Ad Hoc Grievance 
Committee adjourned at 1:50 p.m. , 28 July 1954.) 


DEPARTMENT OF THE AIR FORCE 
Headquarters United States Air Force 
AFASC Washington 25, D. C. May 12,1954 


MEMORANDUM FOR MR. JOSEPH SHIELDS 
REPORTS CONTROL GROUP 
DIRECTORATE OF STATISTICAL SERVICES 
DCS/COMFPTROLLER 


SUBJECT: Notice of Proposed Removal 
1. You are hereby advised that in view of information furnished 
to the Director of Statistical Services through investigation channels, 
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action is being initiated to remove you from your position as Reports 
Control Officer, GS-12, Reports Control Group. In accordance with 
Civil Service Regulation 9.102(a)(1), you are hereby given at least 
fourteen (14) days' advance notice of proposed action to remove you 
not earlier than 31 May 1954, for the reasons set forth below. 

2. CHARGE: Immoral Conduct Off Duty 

The following specific instances are cited in support of this 
charge. 
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a. During a four (4) months period in the fall and winter of 
1944, you engaged in abnormal sex acts with Lieutenant Commander 
Herman Andrew Dudley, USNR, 302631. An excerpt from Lieutenant 
Commander Dudley's sworn statement, dated 23 July 1945, is quoted 
as follows: | 
"The following are all the acts of homosexual in which T have 
engaged which I can remember sufficiently to enumerate eiie eka 
"Shields, Joe, civilian. During a four months period in the 
fall and winter of 1944, there were about three (3) acts with 
Shields at my apartment, 2400 16th Street, N. W., in which 
he performed oral coition on me". | 
You admitted when questioned on this matter on 17 March 1954 that you 
knew Lieutenant Commander Dudley and, specifically, that | you knew 
him during the fall and winter of 1944. | 
b. You have admitted knowing, in addition to Commander Dud- 
ley, other individuals who are admitted homosexuals or who associate 
with known homosexuals. These individuals are: Frederic B. Parks, 
Lieutenant Philip Prettyman, Gale R. McConachie, and Walter Har- 
dell, all identified by the Metropolitan Police Department, Washington, 
D. C., as homosexuals. 
c. You have been identified as having attended parties given at 
1627 "P" Street in the fall of 1944. These parties were sien by 
"Randy" Hughes and Roy Davis and were attended by many persons 
identified as homosexuals or associates of homosexuals. You were 
identified as having attended some of these parties with Frederic Parks 
who has been identified as a homosexual. You admitted knowing and 
associating with Frederic Parks. | 
d. You admitted on 17 March 1954 that you had rexided "fora 
period of a few weeks" at 1627 "P" Street, N. W., Washington, D.C. 
However, you failed to list this address as a place of residence when 
you completed Standard Form 84A (Request for Report of Loyalty Data) 
on 6 January 1948. You failed tolist the:1627 "'P" Street address on 
Standard Form 85 (Request for Report of Loyalty Data) completed on 
| 
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4 November 1948, and further, you failed to list the 1627 ""P" Street 
address when you completed Department of Defense Form 398 (State- 
ment of Personal History) which you completed on 7 December 1953. 

e. The following facts concerning this address are cited: 

1627 "P" Street has been identified as a former hangout 
for a homosexual clique by the Metropolitan Police Depart- 
ment, Washington, D. C. 

1627 "P" Street has been identified as a residence 
owned by Mr. Walter Hardell. Mr. Hardell has been iden- 
tified by the Metropolitan Police Department, Washington, 

. D. C., as a known homosexual. 

1627 'P" Street was identified as the address at which 
parties were held in the fall of 1944 which you attended with 
Mr. Frederic Parks. Mr. Frederic Parks is listed by the 
Metropolitan Police Department, Washington, D. C., asa 
known homosexual. Further, it is noted that the 1627 "P" 
Street address was cited as the address of this same 
Frederic Parks identified as a homosexual. 

f. In summary: (1) you have admitted knowing Commander 
Dudley, identified as a homosexual, during the period of time in 1944 
to which he makes reference; (2) you have admitted knowing at least 
four other individuals who have been identified as homosexuals; 

(3) you have admitted residing at 1627 "P" Street, identified as a 
hangout of homosexuals owned and operated by a man you identified as 
your landlord and a man identified by the Metropolitan Police as a 


homosexual; and (4) you have been identified as having attended parties 


which were attended by many homosexuals. Therefore, it is deemed 
appropriate to propose your removal from Headquarters, U. S. Air 
Force. 

3. You are hereby advised of your right to present personally 
and in writing your reasons as to why the proposed removal should not 
be effected and to furnish affidavits and evidence in support of your 
answer. Your Placement Adviser, Mr. John Campion, Room 5E-931, 
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telephone extension 71936, will be available to discuss this matter 
with you. Your reply to the charges should be brought to his office , 
Room 5E-931, The Pentagon, or mailed to the following address: 
Department of the Air Force, Headquarters Civilian Personnel Office , 
Room 5E-931, The Pentagon, Washington 25, D. C. by not later than 
close of business on 21 May 1954. ! 

4. No decision to remove you has been made or will be made 
until after the time allowed you for reply. If you do not malke a reply 
by the date specified in paragraph three (3) above, the decision will 
necessarily be made on the basis of evidence currently available as 
stated in paragraph two (2) above. Whether you reply or not, a written 
notice of final decision will be given you. 

5. During the advance notice period, you will remain in an 
active duty status. 


/s/C. R. LANDON | 
Major General, USAF | 


Director, Statistical cc 


19 May 1954 


MEMORANDUM FOR MAJOR GENERAL C. R. LANDON, 
DIRECTOR OF STATISTICAL SERVICES, 
Dcs/C 


SUBJECT: Reply to Notice of Proposed Removal | 
1. Reference is made to your memorandum dated 12 May 1954 
in which I was advised as to an action being initiated to remove me 
from my position as Reports Control Officer, GS-12, Reports Control 
Group. Certain charges were made therein and I was advised of my 


right to present in writing my reasons why the proposed removal should 
not be effected. For purposes of clarity I shall answer each sub- 
paragraph of paragraph 2 in your memorandum and then state for your 
further enlightenment all facts personally known to me which I deem 
pertinent to the subject matter, and which might be helpful to you in 
making your final decision in this matter. | 


74 

a. Reference paragraph 2a. I, under oath, categorically deny 

the charge made by Lt. Commander Dudley set forth in this paragraph. 
With reference to this charge, there are no facts personally 

known to me which I can offer for your guidance. It is true, as I have 
already admitted, that I knew Commander Dudley. I was introduced to 
him in the winter of 1943 and to the best of my recollection saw him 
thereafter no more than 5 or 6 times. To the best of my knowledge I 
have not seen Commander Dudley in10 years. Commander Dudley was 
never a Close friend; he was merely an acquaintance. However, casual 
as was our acquaintance, it was certainly not on an unfriendly basis. 
It is therefore inconceivable that Commander Dudley would make such 
a serious and totally unfounded charge. I must accept the fact that he 
has done so but I am totally unable to understand his reason for so doing. 
Commander Dudiey's statement, according to your memorandum, was 
made July 23, 1945. I sincerely regret that I was not informed of the 
accusation and given an opportunity to confront my accuser and reply 
to such a false charge at that time. It is understandable that I deeply 
resent the action of Commander Dudley in accusing me, under oath, of 
a totally untrue and unfounded charge. Despite this, I myself can make 
no derogatory statements against Commander Dudley because I am not 
familiar with his personal life or activities. Ican only speak for my 
own life and my own activities. I believe my record both in my per- 
sonal and business life has at all times been proper and circumspect. 

b. Reference paragraph 2b. I do admit knowing the following 
individuals: Frederic B. Parkes, Lt. Philip Prettyman, Gale R. Mc- 
Conachie, and Walter Hardell. I deny that I ever knew or know now 


(other than the reference thereto in the memorandum) that the foregoing 
individuals have been identified by the Metropolitan Police Department, 
Washington, D. C., as homosexuals. So far as I personally am con- 


cerned none of these individuals ever gave me reason to believe they 
were homosexuals. 

I first met Mr. Parkes when I moved to 1627 P. Street, 
N.W., in the late part of 1943. He was then residing at that address. 
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I did not live there for more than a few weeks, on which I shall elabo- 
rate later. In 1945 I moved to the Granite State Apartment and a year 
or so later Mr. Parkes secured an apartment in the same building. 
Since first meeting Mr. Parkes I have seen him occasionally but not 
frequently - approximately three or four times a year, either at his 
place or mine or in the homes of mutual friends. | 

Concerning Lt. Prettyman, I first met him (and I believe it 
was through Mr. Parkes) when I returned from Japan in 1948. I have 
seen him under circumstances similar under which I saw Mr. Parkes , 


and on about the same number of occasions. ! 

Reference is also made to one Gale McConachie. Ihave met 
this man not more than three and possibly only two times. | During an 
interrogation I had difficulty identifying his last name. I think it appa- 
rent from this that I can give you little or no information with respect 
to this individual. 

Concerning Mr. Hardell - as stated hereafter, | he was my 
landlord for the few weeks that I resided at 1627 P. Street, N.W. 

Since leaving P Street ten or more years ago I do not think that I saw 
Mr. Hardell more than once or twice. I understand that he died four 
or five years ago. | 

I reiterate that so far as I am concerned none of the four in- 
dividuals above referred to ever gave me reason to believe that they 
were homosexuals. ! 

c. Reference paragraph 2c. I deny categorically that I attended 
any parties at 1627 P. Street, N.W., in the fall of 1944 given by "Randy" 
Hughes and Roy Davis. In fact, I deny attending any parties at any 
time or any place given by "Randy" Hughes and Roy Davis. 

c (1). Ihave already stated that I lived at 1627 P. Street, 
N.W. for a short period of time (latter part of 1943 and early part of 
1944). On New Years Eve (December 31, 1943) the residents held open 
house and a number of people dropped in during the course of the even- 
ing. I was present on this occasion until about 9 or 10 o'¢lock when I 


left for another engagement. This is the only party I attended either 
| 
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during my stay at 1627 P. Street, N.W. or thereafter. 

d. Reference paragraph 2d. I admit that I did not list the ad- 
dress, 1627 P. Street, N.W., as a place of residence on Standard 
Forms 84 and 85, and Department of Defense Form 398. This omis- 
sion was purely unintentional and with no thought of concealing any 
pertinent or important fact with respect to my place of residence. 

d(1). Before I moved to 1627 P. Street, N.W., I resided 
at 2210 Pennsylvania Avenue, N.W., where I had a single room without 
bath. I was desirous of obtaining an apartment (a difficult thing to do 
at that time, especially for one of my limited means). In the Spring 
of 1943 I heard that an apartment was available in the 1600 block of 
P. Street, N.W. where the owners of the property, Mr. and Mrs. Wal- 
ter Hardell, had converted a stable into apartments and which I under- 


stood rented at a'very reasonable amount (approximately $35.00 per 


month). I applied for an apartment but it had just been rented; however, 
I left my name and address and sometime in the late fall of 1943 I was 
advised an apartment was available and I moved to 1627 P. Street, 
N.W. After only a few days stay I became dissatisfied with my sur- 
roundings, looked for another apartment within my means and, failing 
to find one, moved back to my room at 2210 Pennsylvania Avenue, N.W. 
as soon as it was available. The time involved was no longer than a 
few weeks and under the circumstances I believe that my failure to list 
1627 P. Street, N.W. as one of my places of residence is easily under- 
standable. Asa matter of fact, and in connection with the foregoing, I 
wish to advise that in refreshing my recollection I also failed to list as 
a place of residence 1308 - 16th Street, N.W., where I resided in 
1940 for a period of a few weeks. I knew of nothing extraordinary or 
sinister about either place. My failure to list either place on the forms 
completed by me was due solely to the shortness of my stay and was 
neither deliberate nor intentional. 

e. Reference paragraph 2e. (1) Inever knew and I do not now 
know (other than the reference thereto in the memorandum) that 1627 
P. Street, N.W. was identified as a former hangout for a homosexual 
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clique by the Metropolitan Police Department, Washington, D.C. 
(2) It was my understanding that 1627 P. Street, N.W. was owned by 
Mrs. Walter Hardell and managed by her husband, Mr. Walter Hardell. 
I did not know that Mr. Hardell had been identified by the Metropolitan 
Police Department , Washington, D. C. as a known homosexual. 
(3) As stated before, I never attended parties at 1627 P. Street, N.W. 
with Mr. Frederic B. Parkes, nor did I know that Mr. Parkes was 
listed by the Metropolitan Police Department, Washington, D. C. as 
a known homosexual. | 
f. A summary has been made on page 2 of the memorandum. 
I have done my best to answer specifically and completely all state- 
ments. There was one specific charge made in paragraph 2a. I have 
no way of refuting this charge except my reliance on, and your accept- 
ance of, my integrity. As to the other statements contained in the 
memorandum, I believe that these also have been answered truthfully 
and to the best of my ability. | 
2. Iam submitting herewith a list of persons who will vouch 
for my character and reputation. I regret that I have not had time to 
secure affidavits from the below listed persons but if, in your opinion, 
it would be advisable to do so I shall obtain them as soon ag possible. 
Mr. and Mrs. Gerald Snyder | 


2903 Erie Street, S.E., Washington, D.C. : 
LUdlow 4-0458 


Mrs. Geneva C. Woolf 
6115 Lincolnia Road, Alexandria, Virginia | 


King 9-5808 


Mr. and Mrs. Harry Edwards 
9406 St. Andrews Way, Sligo Park, nar 
JUniper 9-1498 


Mr. and Mrs. Francis Kelly 
2822 - 28th Street, N.W., Washington, D. C 
DUpont 7-7492 


Dr. John Ewan | 
1801 Eye Street, N.W., Washington, D.C. | 
MEtropolitan 8-1042 | 
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Mr. and Mrs. Jack Kenyon 
Dorchester House, Washington, D.C. 
ADams 4-6339 


Miss Estes Magney 
1731 New Hampshire Avenue, N.W., Washington, D.C. 
HObart 2-6151 


Miss Eleanor Parry 
1221 Decatur St., N.W., Washington, D.C. 
RAndolph 3-6429 


Lt. Wendell Arndt 
Kobe QM Depot, APO 317, 
San Francisco, California. 


Major and Mrs. Ernest Baur 
4402 West Virginia Avenue, Bethesda, Maryland. 
OLiver 2-4239 


Mr. and Mrs. Joseph Pricci 
5926 - 2nd Street, N.W., Washington, D.C. 
TAylor 9-4274 


Rev. Carl Brumback 
2901 North 24th Street, Arlington, Virginia. 
JAckson 7-9517 


Miss Mary Buchanan 
Yokahoma Ordnance Depot, APO 503, 
San Francisco, California. 


Joseph Shields 


| Jurat May 19, 1954] 


DEPARTMENT OF THE AIR FORCE 
Headquarters United States Air Force 
aia Washington 25, D. C. 


AFASC Jun 14 1954 


MEMORANDUM FOR MR. JOSEPH SHIELDS 
REPORTS CONTROL GROUP 
DIRECTORATE OF STATISTICAL SERVICES 
DCS/COMPTROLLER 


SUBJECT: Notice of Removal 

1. You are hereby notified that final decision has been made to 
remove you from your position as Reports Control Officer, GS-12 ef- 
fective 15 June 1954. We have determined that your removal is for 
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such cause as will promote the efficiency of the service. This deci- 
sion is made in accordance with Civil Service Regulation 9. 102 (a)(1). 
Standard Form 50, 'Notification of Personnel Action," Sas your 
removal is attached. 

2. A memorandum dated 12 May 1954, which was delivered to 
you on that date, stated in detail the reason for your proposed removal. 
This reason was immoral conduct off duty. 

3. You were given until the close of business on 21 May 1954 
to present personally and in writing your reply to the charge. We have 
carefully considered your written reply dated 19 May 1954. | | We did not 
consider your reply was sufficient to warrant the withdrawal of the pro- 
posed removal for the following reasons. | 

a. In reference to paragraph 2(a) of the Notice of Pro- 
posed Removal concerning three abnormal sex acts with Lt! Comman- 
der Herman Andrew Dudley, you did not offer any facts in refutation of 
this charge. You admitted knowing Commander Dudley; you admitted 
having seen him five or six times; and you admitted that the relation- 
ship with Commander Dudley was "not on an unfriendly basis."' However, 
you did not present any reason, either known or suspected, which would 
explain Commander Dudley's charge which was made in connection with 
an investigation concerning himself in 1945. | 

b. In reference to paragraph 2(b) you failed to explain 
your acquaintance with individuals who have been identified as known 
homosexuals by the Metropolitan Police, in so far as to offer an ac- 
ceptable reason as to how you could know these individuals over a 
period of years without being aware of their homosexual tendencies. 
Either through identification by the Metropolitan Police Department, 
Washington, D.C. or by self-admission these individuals, Dudley, 
Parks, Prettyman, Hardell and McConachie have been definitely deter- 
mined to be homosexuals and in each case you have admitted seas 
and associating with them. 


c. In reference to paragraph 2(c) concerning your at- 
tendance at parties at 1627 "P"' Street given by "Randy" Hughes and 
| 
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Roy Davis. Your denial is categorical in reference to the specific 
parties which were hosted by Davis and Hughes. Since this allegation 
concerning your attendance was made by one person, it is considered 


to be the word of this individual against your word. However, you do 
admit having attended at least one party at 1627 "bP" Street and you do 
admit residing at this address for a number of weeks. The assumption 
can be made that your denial could be based on the fact that you were 
not aware that the party was hosted by Hughes and Davis. 

d. In reference to paragraph 2(d) concerning your fail- 
ure to list the 1627 'P" Street address on various forms you completed 
between 1948 and 1953 in connection with security investigations, your 
reply is considered vague and insufficient. You admitted on 17 March 
1954 that you omitted this address and gave at that time as your reason 
for omission the brevity of your stay there. You indicated at this time 
that the omission was deliberate and that an address at which you re- 
sided for only a few weeks did not have to be listed on the various in- 
vestigation forms. In your reply to the Notice of Proposed Removal, 
you state that the omission was "purely unintentional."" In contradic- 
tion to this, you state later on in the paragraph (d) that your reason 
for omitting the 1627 'P" Street address was due solely to the short- 
ness of your stay. Regardless of whether your omission of this ad- 
dress was deliberate or not, the fact remains that on four different 
occasions from 1948 to 1953 you did not list this address and further 
it is an established fact that this address has been identified as a 
"hang-out" of a homosexual clique, operated by a man identified by 
the police as a known homosexual. 

e. In summary, you have admitted knowing Commander 
Dudley, having seen him on a number of occasions and of having a re- 
lationship with him which you described as "not unfriendly." Further, 
you have not offered any facts to refute Commander Dudley's sworn 
statement. You have admitted knowing at least four other individuals 
identified as homosexuals and have admitted a continuing friendship 
with at least two of them. You have not offered an acceptable reason 
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for failing to list 1627 'P" Street as a place at which you resided fora 
period of weeks. | 

f. Because of the seriousness of these charges, and 
because of the insufficiency of your reply as outlined above, it is 
deemed appropriate that you should be removed from your position in 
the Headquarters, United States Air Force. 

4. If you so desire, you may appeal this decision under the Air 


Force Grievance Procedure as stated in Headquarters Office Instruc- 
tion 40-47, a copy of which is attached for your information and guid- 
ance. Your appeal must be made in writing, addressed to Colonel L. 
F. Loesch, Secretary of the Air Staff, Headquarters USAF, The Penta- 
gon, Washington 25, D. C. Your appeal may be filed immediately upon 
receipt of this notice of decision but must be filed by not later than 
thirty (30) calendar days after 15 June 1954, the sftoctiva date of your 
removal. | 

5. You may take any questions you have concerning your case 
to your Placement Adviser, Mr. John E. Campion, Room 5E 931, tele- 
phone extension 76011. He will explain any point about your appeal 
rights and the procedures which is not clear to you and will make 
copies of pertinent regulations available foryour use. | 


/s/C. R. LANDON | 
Major General, USAF’! 
Director, Statistical Services 
2 Incls 
1. SF 50 | 
2. HOI 40-47 | 


| 
Exhibit D 


DEPARTMENT OF THE AIR FORCE 
Headquarters United States Air Force _ 
Washington 25, D. C. ! 
AFASC-1E 15 January 1954 


MEMORANDUM FOR: MR. JOSEPH SHIELDS : 
SUBJECT: Commendation | 

I wish to commend you for the outstanding manner re which you 
have performed your duties as Chief, Personnel, Training, and 
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Organization Reports Branch during my tenure of office as Chief, Re- 
ports Control Group. 

lam well aware that the capability which your Branch has 
shown for promptly and properly processing requests for reports and 
the maintenance of excellent records for such requests is due ina 
large degree to your able supervision. 

The diplomacy and tact which you and your subordinates have 
shown in resolving problems with other Air Staff agencies have done 
much to enhance the prestige of this organization. 

It is indeed a pleasure for me to commend you for a job well 
done. 

A copy of this correspondence will be placed in your personnel 
records. 


/s/ Torgils G. Wold 

Colonel, USAF 

Chief, Reports Control Group 
Directorate of Statistical Services 
DCS/Comptroller 


AFASC 6 February 1953 
SUBJECT: Commendation 


TO: Mr. Joseph Shields, Chief, Personnel, Training and Organiza- 
tion Branch, Reports Control Group, Directorate of Statistical 
Services, Hq USAF 


4. The record shows that you have been assigned as a member 
of the Reports Control Group since December 1948 and have been Chief 
of your Branch since May 1949. But the record does not show you 


unflagging loyalty to the Group and the Air Force, and superior pro- 


fessional achievements during this period. I have been associated 
with you in daily close personal contact since 4 September 1951. So, 
the purpose of this letter is to set the record straight. 

2. Our first joint endeavor was the briefing of a General Offi- 
cer on a most complex and controversial work measur ement directive. 
At that time you demonstrated your masterfui ability to analyze diffi- 
cult directives from all three viewpoints; the staff, Reports Control, 
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and the field. You also showed unusual alertness and mental agility 


and an ability to make yourself understood with a minimum lof words. 
3. You have made many valuable contributions to the Air Force 

in a position of great responsibility. As a Key Member of our Reports 

Control Team, you have received a very minimum of supervision, 


making far reaching decisions affecting large resources of the Air 


Force. 

4. You have always put the job first and your personal matters 
second. Your loyalty to the Air Force and your determination to do 

everything within you power to further its interests have characterized 
your service. 

5. Within the last several months, you have been assigned 
several projects beyond the scope of your Branch subject matter. 
Among these have been the rewrite of AFR 174-1 and the development 
of staff studies establishing the Air Force position on inter-depart- 
mental reporting matters. Your eminent success on these projects 
is a source of gratification to me and it demonstrates your capability 
to perform the duties of more responsible positions than that you now 
occupy. | 

6. Therefore, I am taking this opportunity to commend you 
for your splendid professional and administrative accomplishments, 
as well as your exemplary loyalty. 

7. A copy of this letter is being placed in your oficial person- 
nel file. 


/s/ A. B. House 
Colonel, USAF | 
Chief, Reports Control Group 


AFASC 26 July 1950 


MEMORANDUM FOR MAJOR WILLIAM H. BREEZE AND MR. JO- 
SEPH SHIELDS | 


SUBJECT: Letter of Appreciation 
1. It has been brought to my attention that the contribution made 
by you in the development of the reserve reporting system was in large 
| 
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part instrumental in warranting the attached token of appreciation from 
Major General Hoag. 

2. Although General Hoag's memorandum was written a num- 
ber of months ago it is never too late to call attention to a job well 
done. Although your names were not mentioned I am sure that Gene- 
ral Gerhart's memorandum of 15 November 1949 on this subject was 
intended to include you. This memorandum is written to make this 
intent specific. 

3. Copies of this correspondence are to be placed in your 
official files. 


/s/ C. R. Landon 
Colonel, USAF 
Director of Statistical Services 
3 Incls DCS/Comptroller 
1. Memo fr Gen.Hoag, .4 Nov 49 
2. Memo fr Gen Boatner, 10 Nov 49 
3. Memo fr Gen Gerhart, 15 Nov 49 


4 November 1949 
MEMORANDUM FOR THE COMPTROLLER 
1. In the development and implementation of proper statistical 
procedure and data pertinent to the USAF Reserve and Air Force ROTC, 
personnel of your Reserve Forces Personnel Statistics Branch have 
been instrumental in aiding and guiding my office. 


2. Many voluntary conferences and suggestions have been pro- 
mulgated with gratifying results. Publications and budget presentations 
have to a great extent been based on excellent statistical data submitted 
by them. 


3. It is my pleasure to bring this matter to your attention, as 
well as to express my appreciation to the personnel of the Statistics 
Branch who have helped to make your statistical program a reality. 


/s/ Earl S. Hoag 
Major General, USAF 
Special Assistant to the 
Chief of Staff for Reserve Forces 
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10 November 1949 
MEMORANDUM FOR THE DIRECTOR OF STATISTICAL SERVICES 
SUBJECT: Letter of Appreciation | 
1. It is with a feeling of pride for your Directorate: ‘that this 
statement of appreciation from Major General Earl S. Hoag, Special 
Assistant to the Chief of Staff for Reserve Forces, fora job well done 
is forwarded to you. General Hoag's satisfaction is a result of the 
keen interest and skill of your personnel in the application of statistical 
reporting procedures to the Reserve Forces area. This display of pro- 
fessional skill is a credit to your Reserve Forces Personnel Statistics 
Branch, the Directorate of Statistical Services, and the Comptroller. 
2. Iadd my congratulations for the quality of service rendered 
the Special Assistant to the Chief of Staff for Reserve Forces. 
/s/ B. L. Boatner | 


Major General, USAF | 
1 Incl Acting DCS/Comptroller 
Memo dated 4 Nov 49 | 


AFASC 15 November 1949 
MEMORANDUM FOR: CHIEF, PERSONNEL STATISTICS DIVISION 
SUBJECT: Letter of Appreciation | 

1. This well deserved commendation is forwarded with my 


deep appreciation for the service rendered by all individuals who par- 
ticipate in preparing statistics on Reserve Forces Personnel. 

2. A copy of this commendation should be given to each indi- 
vidual concerned for their official file. | 


/s/ John K. Gerhart | 

Brig General, USAF | 

Director, Statistical Services 

DCS/Comptroller | 

2 Incl | 
1. Memo 4 Nov 49 
2. Memo 10 Nov 49 


13 July 1954 


Colonel L. F. Loesch, 
Secretary of the Air Staff, 
Headquarters USAF, 

The Pentagon, 
Washington 25, D.C. 


Dear Colonel Loesch: 

On behalf of Joseph Shields I am enclosing herewith argument 
in support of Reconsideration of the action of the Department of the Air 
Force contained in a letter dated June 14, 1954, addressed to Mr. 
Shields and signed by Major General C. R. Landon, Director, Statis- 
tical Services. This appeal is in accord with Hq Office Instruction 
No. 40-47 (January 23, 1953.) 

In connection with this matter I respectfully request a hearing 
on behalf of Mr. Shields. At this hearing I expect that the Government 
will have witnesses who will testify under oath to the truth of the alle- 
gations contained in the Notice of Proposed Removal dated May 12, 
1954, also signed by Major General C. R. Landon. The charges so 
far are unsworn although Mr. Shields’ denial is under oath. 

Mr. Shields feels so strongly that a gross injustice has been 
done him in this matter that he has authorized me, in the event of a 
decision on appeal adverse to him, to give his entire file, i.e., the 
unsworn charge, his sworn answer and denial, the decision notifying 


him of his removal, and this appeal to the Armed Services Committee 


of the Congress and to any newspaper which would care to receive it. 
Innocent people have nothing to fear from publicity disclosing an in- 
justice - if nothing else, it may help to prevent a recurrence. 
I await your reply. 
Very truly yours, 


Francis J. Kelly 


Attorney for Joseph Shields 
bes 


July 22, 1954 | 


Mr. Robert L. Atwood, 
Chairman, Ad Hoc Grievance Committee, 
United States Air Force 


Dear Mr. Atwood: 
Your letter of July 21, 1954 regarding the grievance hearing 
for Joseph Shields is hereby acknowledged. 
I hereby request the presence of the following witnesses: 
1. Major General C. R. Landon, USAF 


2. Commander Herman Andrew Dudley. Mr. Shields says 
that the Air Force investigators who interrogated him on 
March 17, 1954 told him that Commm der Dudley resides 
at 2400 16th Street, N.W., Washington, D.C. | 


The investigators who interrogated Commander! Dudley 
and secured from Dudley the affidavit of 23 July 1945. 


The Air Force investigators who questioned Shields on 
March 17, 1954. 


The complete affidavit of Commander Dudley dated 23 July 
1945. | 

A representative of the Metropolitan Police Department, 
Washington, D.C. who can testify that the persons named 
in paragraph 2 (b) of the Notice of Proposed Removal dated 
May 12, 1954 are identified by the Police Department as 
homosexuals. 
The person or persons who "identified" Mr. Shields as 
having attended parties at 1627 P Street, N.W.|, Washing- 
ton, D.C. as alleged in paragraph 2 (c) of the ae tice of 
Proposed Removal. 


8. A representative of the Metropolitan Police Department, 
Washington, D.C. who can testify to the truth of the allega- 
tions in paragraph 2 (e) of the Notice of Proposed Removal. 


I am assuming that all witnesses who testify will do so under 
oath, otherwise there is no purpose in questioning them. | 
I have associated with me in this matter Elizabeth c. Kelly, 
Esq. , and Charles Oliphant, Esq. both of whom are members of the 
District of Columbia Bar. | 


If you are unable to secure the presence of the above-named 
witnesses by July 28th I will be agreeable to a reasonable postponement. 


Very truly yours, 
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DEPARTMENT OF THE AIR FORCE 
Headquarters United States Air Force 
Washington 25, D.C. 


Nov 30 1954 
REGISTERED MAIL - RETURN RECEIPT REQUESTED 


Mr. Francis J. Kelly 


Attorney at Law 
EX 


Dear Mr. Kelly: 
An Ad Hoc Grievance Committee which I appointed at your re- 


quest convened on 28 July 1954 to hear the appeal which you filed on 
behalf of your client, Mr. Joseph Shields. The appeal was based on 
Mr. Shields' removal from his position for immoral conduct off duty 
as cited in the memorandum dated 12 May 1954, subject, ''Notice of 
Proposed Removal." 

I have carefully reviewed the written transcript of the hearing, 
the documentary evidence, and the findings and recommendations of the 
committee. My decision is to sustain the removal. I have considered 
the following issues in making this decision: 

1. The fact that you were unable to adduce sufficient evidence 
to refute or explain Mr. Dudley's statement. 

2. Your failure to prove malice or any other improper motive 
on the part of Mr. Dudley in making the charge. 

3. Mr. Dudley's statement implicating Mr. Shields was sworn 
to under oath and properly witnessed by and in the presence of author- 
ized federal investigative officials. 

4. It has been proved that three of Mr. Shields’ associates 
named in the charge are homosexuals. Two of these individuals ad- 
mitted under oath, to authorized investigative officials, their partici- 
pation in acts of homosexuality. 

As previously requested of Mr. Robert L. Atwood, we are for- 
warding to you, under separate cover, a copy of the transcript of the 
ad hoc Grievance Committee hearing held on 28 July 1954. 

Mr. Shields has a right, if dissatisfied with the decision, to 
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request a review by the Headquarters Grievance Review Committee 
within ten (10) work days after your receipt of this decision. The re- 
quest for a review, if made, should be addressed to: 


Headquarters Grievance Review Committee 

Chief of Staff, USAF 

The Pentagon, 

Washington 25, D. C. 

Attention: Mr. James T. Walden, Chairman 
AFPCP-D | 


You may request and receive assistance from Mr. Jobn Campion, 
Placement Adviser, Room 5E-931, The Pentagon, Liberty 5-6700, 


extension 79275, in processing the request for review. 


Sincerely , | 


/s/ L. F. Loesch | 

Colonel, USAF 

Secretary of the Air Staff 
| 


DEPARTMENT OF THE AIR FORCE 
Office of the Chief of Staff 
United States Air Force 
Washington 25, D. C. 


15 Jun 1955 
REGISTERED MAIL - RETURN RECEIPT REQUESTED 


Mr. Francis J. Kelly 
Attorney at Law | 
2K 


Dear Mr. Kelly: 
I have considered fully your grievance appeal in behalf 

Mr. Joseph Shields. I have reviewed the entire record of the case, 

including the factors leading to the preferring of charges against 

Mr. Shields and his removal; the hearing before the Ad Hoc Grievance 

Committee; the decision of the Secretary of the Air Staff; and the re- 

view and analysis of the Grievance Review Committee. Based on this 

review, my decision is to uphold the removal of Mr. Shields from his 

position in Headquarters, USAF. My reasons for this decision are the 

same as those stated by Major General C. R. Landon in his Natice of 
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Removal, 14 June 1954, and Colonel L. F. Loesch in his decision on 
the grievance appeal, 30 November 1954. 

With regard to your statements concerning the failure of wit- 
nesses against Mr. Shields to appear to testify against him at the hear- 
ing, a statement of the Chief Law Officer, U. S. Civil Service Com- 
mission, in a Similar case is pertinent: 

"There is no statutory, regulatory or constitutional provision 

that a Federal employee whose removal on charges is proposed 

shall have a hearing and an opportunity to confront and cross- 
examine any witnesses against him... . Under the circum- 

stances, there is no defect in the handling of Mr. 's 

case by reason of the fact that he has not been accorded a hear- 

ing at which he had opportunity to confront and cross-examine 

Messrs. — and A 

My decision in this case is final unless Mr. Shields requests 
further review and final decision by the Secretary of the Air Force on 
the basis of a specific violation of law, Executive Order, rule or regu- 
lation of the Civil Service Commission, or regulation of the Air Force. 
If such appeal is filed, it must: 

1. Cite the specific law, Executive Order, rule, or regulation 
alleged to have been violated. 

2. State specifically how it has been violated. 

3. Explain how and to what extent the alleged violation had an 
effect upon the action appealed. 

4. Be filed within ten working days after receipt of this letter. 

5. Be addressed through the Secretary of the Air Staff to: 


Director of Civilian Personnel, Headquarters USAF, 
Attn: Air Force Grievance Review Committee 
Washington 25, D. C. 


Sincerely, 


/s/ Robert W. Burns 
Major General, USAF 
Asst. Vice Chief of Staff 


ce: Mr. Joseph Shields 
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CHANDA, Inc. 
Thirty West Fifty-Seventh Street, New York 19, N.Y., Judson 6~5350 


March 18, 1955 


United States Air Force | 
Civilian Personnel Department 
Pentagon Building 

Washington 25, D.C. 


Dear Sirs: 
Mr. Joseph Shields has made application for a 


position with this company as methods analyst. Appli- 

cant states he was employed by you from December 1948 
to June 1954 in a similar capacity. | 
I would appreciate it if you would furnish me with 


information pertaining to Mr. Shields' period of employ- 


ment by you, including amount of salary he was receiving 
at the time he left your employ, nature of his duties and 


reason for leaving your employ. 
Any additional information you can furnish as to ! 
ability, character, personal habits, etc., would be | 
appreciated and held in strictest confidence. 
Thanking you, Iam 
Very truly yours, 


/s/ George Poniatowski, 
Vice-President 


P.S. Kindly use the enclosed stamped addressed 
envelope. 
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DEPARTMENT OF THE AIR FORCE 
Headquarters United States Air Force 
Washington 25, D. C. 


22 April 1955 


Mr. G. Poniatowski 
Chanda, Inc. 

30 West 57th Street 
New York 19, N. Y. 


The following information as to the employment record 


of the person named below is furnished in reply to your) 


recent inquiry: 


Name of Employee Joseph Shields | 
Period of Service 12-21-48 to 6-15-54 | 
Grade and title of position last or currently held 


Reports Control Officer, GS-12 | 


Final or current salary __$ 7,240 per annum | 


Reason for leaving Mr. Shields was removed 


from his position with Hq. USAF for immoral 
conduct off duty. He has appealed this action and | 


final decision is currently pending. | 


| 
It will not be possible to furnish you with any addi-| 
tional information relative to this employee nor will it | 


be possible to furnish comments of a personal nature. ! 


Sincerely, 
/s/ A. Y. KENT | 
Chief, Hqs. Civilian Personnel 


Office, Office, Secretary of the 
Air Staff 
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CHANDA, Inc. | 
Thirty West Fifty-Seventh Street, New York 19, N.Y., Judson 6-5350 
| 


April 14, 1955 
| 


United States Air Force 
Civilian Personnel Department 
Pentagon Building 

Washington 25, D. C. 


Dear Sirs: 


Will you kindly reply to my letter to you 
under date of March 18, 1955 concerning Mr. 
Joseph Shields, a former Air Force employee, 
who has made application for a position with 
this firm? 


Very truly yours, 


/s/ George Poniatowski | 
Vice-President | 
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[ Filed January 8, 1958] 
COMPLAINT 

1. Plaintiff is a citizen of the United States anda resident of 
the City of New York. Defendant is sued in his official capacity as 
Secretary of the Air Force. The amount in controversy exceeds Three 
Thousand Dollars ($3000.00). : 

2. Plaintiff was an employee of the United States Government 
in the Department of Defense since, to wit, December 21, 1948. 

3. On June 14, 1954 Plaintiff received from his immediate 
superior a letter advising him that his employment was to be termi- 
nated as of June 15, 1954 because he was guilty of immoral conduct off 
duty. Said Notice of Removal also advised Plaintiff that he might be 
accorded a hearing in the matter if he so desired and, if 80, should 
advise the Government officials what witnesses he would wish called. 

4. Thereafter, Plaintiff denied under oath the truth of the 
charges, requested a hearing and requested the presence of several 
witnesses, particularly his accuser. | 

5. On July 28, 1954, Plaintiff was granteda hearing, but none 
of the witnesses, particularly his accuser, were present at the hear- 
ing and their absences were unexplained by the Air Force. 

6. Thereafter, on November 31, 1954, Plaintiff received a 
letter advising him that the decision removing him from his position 
was upheld. | 

7. Plaintiff alleges that the failure of the United States to afford 
him confrontation of his accuser was a deprivation for due | process of 
law. Plaintiff has exhausted his administrative remedies by successive 
appeals within the Administrative Branch of the Government. 

8. Plaintiff further alleges that Defendant was in violation 
of the Grievance Procedure Regulations particularly: | 

(a) Section 7 (g) of HOI 40-47, p. 7 - Failure of the Air Force 
to comply with the request that General Landon be available as a wit- 
ness. | 

(b) Section 7 (e) 2 of HOI 40-47, p. 5 - since members of the 
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ad hoc Grievance Committee visited with members of the Metropolitan 
Police Department, D.C. in advance of the hearing and with no repre- 
sentative of Plaintiff present. Plaintiff further alleges that this was an 
investigative matter and not a quasi-judicial matter. 

(c) Section 5 (e) of HOI 40-47 in that the Air Force had one and 
the same person assist in drawing up the charges against Plaintiff, 
then counsel the Plaintiff on how to answer such charges and then 
assist in the final notice removing the accused from his position. 

9. Plaintiff further alleges that Defendant violated the Civil 
Service Procedural Requirements in the following respects: 

(a) Section 9.102 (a) (1), sec. 3 (TS 321, (Federal Personnel 
Manual) because of the failure of the Air Force to "consider" the 
answer to the charges made by Plaintiff as used in Section 9.102, 
supra. 

(b) Violating TS 350, S1-21 (Procedures under Section 9-102 
(a) (1) of the Commissions Regulations Federal Personnel Manuel by 
the action of General Landon in considering an unsworn statement made 


by a witness against Plaintiff after the written charge was made against 

Plaintiff but prior to his decision removing Plaintiff from his position. 
10. Plaintiff further alleges that Defendant violated the provi- 

sions of Executive Order 10450 requiring that persons employed by 

the Departments and agencies of the Government be judged by mutually 

consistent and no less than minimum standards and procedures among 


the Departments and agencies governing the retention in employment of 
persons in Federal service. 

it. ‘Plaintiff further alleges that information upon which the 
charges were brought was in the hands of an official of the United 
States in May, 1945 but the charges were not brought until May, 1954 
and therefore the Defendant is estopped because of the long delay. 

WHEREFORE, Plaintiff prays: 

1. That he be immediately restored to his position as Reports 
Control Officer , GS-12 in the United States Government. 

2. That he be given back pay in the amount of Seven Thousand 


93 | 
Two Hundred Forty Dollars ($7,240.00) per annum from the date of 
his dismissal to the date of his reinstatement less any amounts earned 
by Plaintiff during this period. | 
3. And for such other and further relief as to the Court may 
seem just and proper. | 
KELLY & KEATING 


Francis J. Kelly | 
Attorney for Plaintiff | 


Et 


[ Filed April 23, 1958] 
ANSWER 
First Defense | 
The complaint fails to state a claim upon which relief may be 
granted. | 
Second Defense | 
1. Defendant admits that he is the Secretary of the Air Force; 
that plaintiff is a citizen of the United States. Defendant is without 
knowledge or information sufficient to form a belief as to the residency 
of the plaintiff in New York. Defendant denies the remaining allega- 
tions contained in paragraph 1 of the complaint. 
2. Defendant admits the allegations contained in areeraph 2 of 
the complaint. | 
3. Defendant admits concerning allegations contained in para- 
graph 3 of the complaint that plaintiff received from his superior a 
letter entitled "Notice of Removal", dated June 14, 1954, which said 
letter is on file in this cause as an exhibit to motion for summary 
judgment. Defendant incorporates the said letter in his answer to 
this allegation. Defendant denies the remaining allegations contained 
in paragraph 3 of the complaint. | 
Further answering, defendant states that the plaintil ! » on 
May 12, 1954, received a notice of proposed removal setting forth 
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charges, which said letter is on file in this cause as an exhibit to 
motion for summary judgment. Defendant incorporates this said letter 
in his answer to this allegation. - 

4. Defendant admits concerning the allegations contained in 
paragraph 4 of the complaint that plaintiff requested the presence of 
witnesses, and that he, by affidavit dated May 19, 1954, entered the 
denials as set forth specifically in an exhibit entitled "Reply to Notice 
of Proposed Removal" attached to the motion for summary judgment 
herein, which said letter defendant incorporates by reference in this 
answer. Defendant denies the remaining allegations of said paragraph. 

5. Defendant admits respecting the allegations contained in 
paragraph 5 that plaintiff received a hearing and that the witnesses re- 
quested by him to be present at the hearing were not present. Defend- 
ant denies the remaining allegations contained in said paragraph. 

6. Defendant admits the allegations contained in paragraph 6 
of the complaint. ss 

7. Defendant denies the allegations contained in paragraph 7 
of the complaint. 

8. Defendant denies the allegations contained in paragraph 8 
of the complaint. 

9. Defendant denies the allegations contained in paragraph 9 
of the complaint. 

10. Defendant denies the allegations contained in paragraph 10 
of the complaint. 

11. Plaintiff admits respecting allegations in paragraph 11 that 
information upon which one of the charges was brought was in the hands 
of an official of the United States in May, 1945. Defendant denies that 
said information was in the hands of the officials concerned herein 
on the said date. Defendant admits that the charges were brought in 
May, 1954. Defendant denies the remaining allegations of the said 
paragraph 11, and denies the remaining allegations in the complaint. 

Third Defense 
Plaintiff has not joined indispensable parties to this suit, to 
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wit, the individual members of the Civil Service Commission. 
Fourth Defense 

Plaintiff is guilty of laches. 


/s/ Oliver Gasch | 
United States Attorney | 


/s/ Edward P. Troxell, Principal 
Assistant United States Attorney 


/s/ E. Riley Casey 
Assistant United States Attorney 


/s/ John F. Doyle | 
Assistant United States’ Attorney 


| Certificate of Service] 


[ Filed December 16, 1958], 
PRETRIAL PROCEEDINGS 


The complaint seeks reinstatement by an employee of the Air 
Force to his position as a Reports Control Officer, GAS-22, and 
claims that the removal proceedings were not in conformity to law. 

The specific factual picture in this respect is set forth in the 
plaintiff's pretrial statement, together with the alleged violation of the 
specific regulations involved. | 

Phe clainr for baci pay-is deteted as-outside-the joriodetion of - 

-this-Court (Seetion 1346-(D),- Tithe 28} - 

The defendant denies any violation of removal procedures, and 
that the plaintiff is guilty of laches, and raises the further’ question 
that certain indispensable parties, namely, members of the Civil Serv- 
ice Commission, have not been named as defendants. 

This raises a very interesting question, which ought to be de- 
cided by a motion for summary judgment. This would involve an ex- 
ception to the rule that when a certificate of readiness is filed, nothing 
remains in a case but totry it. But, however, in order td avoid circuity 
of action, the exception is made, and the defendant is given authority 
to so proceed. | 

It might be well to observe that there was a motion filed for 
summary judgment by the defendant, which was heard and dismissed 
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on April 16, 1958. This, however, involved another legal question. 

P.S. With reference to the deletion of the claim for back pay, 
on second thought, this is a rather novel question, and the cases are 
not in unison, nor in any way conclusive. The position of the plaintiff 
is that, while called an officer, he has actually was not such within the 
purview of the Statute. This matter, then, is left open; the parties on 
both sides to present a brief memorandum in support of their position 
to the Trial Judge. 

With reference to laches, the plaintiff claims it works both ways, 
and it comes too late at this juncture for the defendant to interpose it 
against the plaintiff, in the sense that with reference to the act precipi- 
tating removal, it occurred nine years before the removal proceedings 
were begun, and the government was fully aware of this fact. 


/s/ Matthew.F. McGuire 
Pretrial Justice 
Dec. 16, 1%8 


| Filed April 3, 1959] 


STIPULATION 
Upon consideration of the representation of counsel for the 
plaintiff that a number of the issues in this cause should be clarified 
or determined by the Supreme Court of the United States in a cause 
pending before it, Taylor v. McElroy, No. 504 in the Supreme Court of 
the United States, which said cause has been argued before the Supreme 
Count but upon which no decision or opinion has as yet been rendered, 


and counsel for the defendant having no objection to a continuance, it 

is stipulated by and between the parties that the said cause may be con- 
tinued until a decision is rendered by the Supreme Court in the afore- 
said cause, Taylor v. McElroy. 


/s/ Francis J. Kelly 
/s/ Elizabeth C. Kelly 
Attorneys for Plaintiff 


/s/ John F. Doyle, Asst. U.S. Atty 


s s/ pine Attorney for Defendant 


APPROVED THIS 2nd 
DAY OF April , 1959: 
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[ Filed January 5, 1960] 
FINDINGS OF FACT & CONCLUSIONS OF LAW | 

This matter came on for hearing, and transcripts a other evi- 
dence were submitted by stipulation. The Court heard arguments of 
counsel for both parties, and the case was taken under advisement. 

By his complaint, plaintiff seeks reinstatement as a civilian 
employee of the United States Air Force, and alleges that he was not 
afforded all the procedural rights prescribed by the regulations of the 
Air Force. ! 

Upon consideration of the evidence, pleadings, and the argu- 
ments of counsel, the Court makes the following findings of fact and 
conclusions of law. | 

FINDINGS OF FACT 

1. Plaintiff was employed by the Air Force as a Reports Con- 
trol Officer, GS-12, from December 21, 1948 until June 15, 1954, 
and during this time his employment was satisfactory. : 

2. On May 12, 1954, plaintiff received a "Notice of Proposed 
Removal" signed by C. R. Landon, Major General, U.S.A.F. , advis- 
ing plaintiff that on the basis of an affidavit signed by one Dudley , 
action was being initiated to remove him for Immoral Conduct Off Duty, 
and specifically that information had been received by General Landon 
to the effect that plaintiff had engaged in abnormal sex acts with the 
said Dudley in 1944, and had associated with known homosexuals, ami 
had resided at an address in Washington which was a hangout for homo- 
sexuals. | 


3. All the allegations were considered as one charge. 

4. Under date of May 19, 1954, plaintiff answered =“ notice, 
and denied the charge. | 

5. On June 14, 1954, plaintiff received a "Notice of emoval" 


advising that he would be removed from his position on June 15, 1954. 
Said notice also advised plaintiff of the reasons for his dismissal, and 
also that an appeal could be made to the Secretary of the Air Force 

within 30 days, in accordance with Air Force Grievance Procedures-- 
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Headquarters Office Instruction 40-47, a copy of which was attached. 

6. On June 13, 1954, Plaintiff, through his counsel, requested 
an oral hearing, and said request was granted, and the hearing set for 
July 28, 1954, before an Ad hoc Grievance Committee appointed by 
the Secretary of the Air Force in accordance with the provisions of 
Sec. 7(e)(1) of the Air Force Grievance Procedure Regulations, HOI 
40-47, p. 5. 

7. In accordance with the provisions of Sec. 7(g) of said regu- 
lations, plaintiff requested that witnesses be produced at the hearing, 
namely, Major General C. R. Landon and certain officers of the Metro- 
politan Police Department. 

8. Priorito the hearing date, and without notice to plaintiff, 
members of the committee met with Metropolitan Police Officers to 
verify a report received by the Air Force, and referred to in the "No- 
tice of Dismissal" and concerning persons named in the "Notice of 
Proposed Removal." 

9. On the date of the hearing, neither General Landon nor 
the police officers were present, and plaintiff, through counsel, re- 
quested a postponement of the hearing. This request was denied. 

10. Plaintiff did not testify at the hearing on July 28th, 1954, 
before the Committee, although he was permitted to do so. 

11. By letter dated November 30, 1954, plaintiff was notified 
that the decision to remove him from his position had been upheld by 
the Secretary of the Air Staff, and plaintiff was advised that he might 
request a review by the Headquarters Grievance Review Committee 
within 10 days. 

12. On January 18, 1955, plaintiff, through his attorney, re- 
quested a review) of the decision of the Ad hoc Grievance Committee, 
and filed a brief on appeal. (Plaintiff had requested and been granted 
an extension of time to file his request for review). 

13. By letter dated June 15, 1955, Plaintiff was advised that the 
decision removing him was sustained, and that further appeal could be 
made to the Secretary of the Air Force. 
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14. On August 29, 1955, Plaintiff, through his attorney, re- 
quested a review of his dismissal by the Secretary of the Air Force. 

15. On May 18, 1956, Plaintiff was advised by the Deputy for 
Manpower Personnel and Organization of the Air Force that the decision 
removing him was final. 

16. Neither Plaintiff nor his attorney was ever permitted to 
see the entire affidavit, nor advised of the identity of persons who had 
stated plaintiff had attended parties and associated with homosexuals. 

17. The said affidavit and information were part of an official 
Confidential document of another government agency. 


18. Plaintiff's counsel was permitted to see the part of the re- 
port of the investigation concerning the interrogation of the affiant in 
Paris in 1954. | 

19. Plaintiff did not apply to the Civil Service Commission for 
an investigation of the procedures of his dismissal, pursuant to Sec- 
tion 9.102 of the Civil Service Commission Regulations (5 CFR, 1949 


ed., Sec. 9.105, as amended May 25, 1949, 14 FR 2742). 

20. The Ad hoc Grievance Committee hearing was an "admini- 
strative'’ hearing rather than a "legal" or "quasi-judicial" hearing, 
and was requested by plaintiff for an administrative review of the re- 
moval procedures by which he was dismissed; and the burden was on 
the Plaintiff to present specific information as to his grievances. 

21. Plaintiff did not present any detailed or specific informa- 
tion concerning his grievances, nor did he produce any nee at 
the hearing before the Grievance Committee. 

22. The Grievance Committee was not requiredto produce evi- 


t 


dence or witnesses to support the charges upon which the dismissal 
was predicated. | 
23. The Grievance Committee had requested the atentance of 

Air Force personnel and other witnesses, but had no authority to com- 
pel the attendance of any witnesses. | 
CONCLUSIONS OF LAW 


1. The procedures by which plaintiff was dismissed from his 


100 

position on June 15, 1954, were the subject of review by proper offi- 
cials of the Air Force on two appeals over a period of approximately 
two years, and said dismissal was in no way arbitrary nor capricious. 

2. Plaintiff was afforded all of the procedural rights prescribed 
in the Grievance Procedure of Headquarters, United States Air Force, 
as contained in Headquarters Office Instruction No. 40-47, dated Janu- 
ary 23, 1953. 

Accordingly , finding is for the defendant. 

Judgment for defendant will be entered upon presentation of an 


appropriate order by counsel for Defendant. 


/s/Leonard P. Walsh 
Leonard P. Wals 
Copies to: Judge 


Francis J. Kelly, Esq., ** 
Attorney for Plaintiff 


Honorable Oliver Gasch, United States Attorney 
Harold D. Rhynedance, Jr., Esq., Asst. U.S. Attorney 
Attorneys for Defendant 


| Filed January 13, 1960] 
JUDGMENT 

Upon consideration of the evidence adduced at the trial of this 
cause, pleadings, oral argument and memoranda of counsel, and the 
Court having made Findings of Fact and Conclusions of Law, it is by the 
Court on this 12th day of January, 1960, 

ORDERED, ADJUDGED AND DECREED that the complaint 
herein be and the same is hereby dismissed with prejudice and with 
costs to the defendant. 


/s/ Leonard P. Walsh 
JUDGE 


[ Certificate of Service] 
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| Filed February 10, 1960] 
MOTION TO SUBSTITUTE PARTY DEFENDANT 
Comes now the Plaintiff, by his attorneys, and moyes the 
Court to substitute for the Defendant, James H. Douglas, the name of 
Dudley C. Sharp who was named Secretary of the Air F orce on Decem- 
ber 11, 1959. This is in accordance with Rules 6 (b) and ss (d) of the 
Federal Rules of Civil Procedure. 
/s/Francis J. eae 
Francis J. 
Attorney for Plaintiff 
IK 


No Objection 


/s/ Rhynedance 
Asst. United States Attorney 


[ Certificate of Service] 


[ Filed February 11, 1960] 
ORDER 

This Motion having been considered by the Court and it appear- 
ing that the Defendant James H. Douglas has resigned as Secretary of 
the Air Force and has been succeeded by Dudley C. Sharp, it is by 
the Court this 11th day of February, 1960, | 

ORDERED that Dudley C. Sharp be substituted as Barty Defend- 
ant in the above entitled cause. 


/s/ Edward M. Curran 
Judge 


No objection: 


/s/ Rhynedance 
Asst. U.S. Attorney 
Attorney for Defendant 
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NOTICE OF APPEAL 
Notice is hereby given this 9th day of March, 1960, that Joseph 
Shields hereby appeals to the United States Court of Appeals for the 
District of Columbia. from the judgment of this Court entered on the 
13th day of January, 1960 in favor of Defendant against said Plaintiff. 


/s/ Francis J. Kelly 
Attorney for Plaintiff 


[ Filed March 9, 1960] 


BRIEF FOR APPELLEE 


GAnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15666 


JosEPH SHIELDS, APPELLANT 
v. 


Dupier C. SHarp, SECRETARY OF THE AIR ForcE, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


GEORGE COCHRAN DOUB, 
Assistant Attorney General, 
OLIVER 'GASCH, 
United States Attorney, 


SAMUEL D. SLADE, 
MAREK BR. JOELSON, 
Attorneys, 
Department of Justice, Washington 25, D.C. 
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BRIEF FOR APPELLEE 


GAnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15666 


JosEPH SHIELDS, APPELLANT 
Vv. 
Doupiey C. Sarp, Secrerary or THE Am Force, APPELLEB 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THD 
DISTRIOT OF COLUMBIA 


GEORGE COCHEAN DOUB, 
Assistant Attorney General, 
OLIVER GASCH, 
United States Attorney, 
SAMUEL D. SLADE, 
MARE BE. JOELSON, 
Attorneys, 
Department of Justice, Washington 25, D.C. 


United States Court of Appeals 
For the 
District of Columbia Circuit 


FILED ane 1571960 


Sfyh b Aint 
CLERK 


QUESTIONS PRESENTED 


In the opinion of appellee, the following questions are pre- 
sented in this appeal: 

1. Whether the Ad Hoe Grievance Committee which re- 
viewed appellant’s discharge violated the applicable grievance 
procedure regulations in failing to compel a particular witness 
to attend appellant’s hearing and in visiting police head- 
quarters, without notice to appellant, to verify a confidential 
police report. 

2. Whether the provision of the grievance procedure regula- 
tions which provides that personnel officers may, upon request, 
furnish impartial advice with regard to procedural matters to 
both employees and supervisors in connection with grievances 
violates any of an employee's legal rights in a dismissal case. 

3. Whether an agency’s consideration of purely confirma- 
tory evidence against an employee, after the filing of the 
charge, but prior to the final decision of dismissal, violates the 
requirement of Section 9.102(a)(1) of the Civil Service Com- 
mission regulations that the dismissal be based on the charge 
filed. 

4. Whether the dismissal of a federal employee to promote 
the efficiency of the service, pursuant to the Lloyd-La Follette 
Act, 5 U.S.C. 652, must comply with the procedures promul- 
gated with respect to the dismissal of employees in the interests 
of national security. 

5. Whether the right of the Air Force to dismiss appellant 
for just cause was defeated by reason of laches. 

6. Whether a federal employee can constitutionally be re- 
moved from his position without being accorded a quasi- 
judicial trial on the charge against him. 
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I. The Ad Hoc Grievance Committee did not violate the pro- 
visions of the Headquarters Grievance Procedure Regu- 


A. The Ad Hoc Grievance Committee did not act 
arbitrarily or in violation of the applicable regu- 
lation when it failed to request the authority to 
require Gentral Landon to attend the Committee 


hearing. 

B. The members of the Ad Hoc Grievance Committee 
did not exceed their authority when, prior to ap- 
pellant’s hearing and in the absence of him and 
his counsel, they conferred with the Metropolitan 
Police Department to verify a police report referred 
to in the statement of the charge against appellant_ 

II. Section 5(e) of the Headquarters Grievance Procedure 
Regulations, which provides that, the Headquarters 
Civilian Personnel Office, upon request, will furnish im- 
partial advice to both employees and supervisors in con- 
nection with grievances, is valid. 

III. The Air Force did not act improperly or in violation of 
Section 9.102(a)(1) of the Civil Service Commission 
Regulations when it considered the statement made by 
Dudley after the filing of the charge against appellant... 

IV. The Air Force’s Civilian Personnel Security Program, 
Greene v. McElroy, 360 U.S. 474, and E.O. 10450 are 
irrelevant in the case at bar because appellant’s discharge 
was controlled by the provisions of the Lloyd-La Follette 


V. The Air Force was not barred from dismissing appellant i in 
1954 by reason of laches. 

VI. Appellant did not have a constitutional right to a quasi- 
judicial hearing as a prerequisite to his dismissal from his 
Government position. 

Conclusion 


WV. 
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Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15666 


JosEPH SHIELDS, APPELLANT 


v. 


Dupiey C. SHarp, SECRETARY OF THE Arr ForCE, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On May 12, 1954, appellant, a non-veteran civilian employee 
of the Department of the Air Force, received a “Notice of Pro- 
posed Removal” signed by C. R. Landon, Major General, 
USAF., advising him that action was being initiated to re- 
move him from his position because of “Immoral Conduct Off 
Duty” (J.A. 70-73). The charge recited specifically that it 
had been learned through investigatory channels that appel- 
lant had engaged in abnormal sex acts with one Lieutenant 
Commander Herman Andrew Dudley, U.S.N.R., in 1944, that 
he associated with known homosexuals, and had resided at an 
address in Washington, D.C., which was a “hangout” for homo- 
sexuals (J.A. 71-72). On May 19, 1954, appellant filed a 
written reply to the charge (J.A. 73-78). He admitted that 
he knew the individuals named and had resided at the Wash- 
ington address, but he denied committing abnormal sex acts 
with Dudley and also denied knowing that the individuals were 
homosexuals and the Washington address a homosexual 
“hangout” (Jbid.). On June 14, 1954, appellant received a 

(1) 


2 


“Notice of Removal” stating that a final decision had been 
made to remove him from his position, effective June 15, 1954 
(J.A. 78-81).2. This notice explained that appellant’s reply 
had not been sufficient to warrant withdrawal of the charge 
(J.A. 79). 

Appellant was advised that he could request review of the 
removal decision by the Secretary of the Air Staff, pursuant 
to the Air Force Grievance Procedure as set out in Head- 
quarters Office Instruction (“H.O.I.”) 40-47 (J.A. 81).’ Ap- 
pellant, through his attorney, invoked this privilege and 
requested an oral hearing, which was held on July 28, 1954, 
before an Ad Hoe Grievance Committee appointed by the” 
Secretary of the Air Staff in accordance with the provisions 
of Sec. 7(e)(1) of the Air Force Grievance Procedure Regula- 
tions, H.O.I. 40-47 (J.A. 1-70) The proceeding before the 
Ad Hoe Grievance Committee was, by its nature, an adminis- 
trative hearing, rather than a quasi-judicial one, and the 


2Mr. John Campion, Placement Adviser at appellant’s office, had assisted 
Colonel William H. Breeze, General Landon’s Executive Officer, in the 
formal preparation of the charge against appellant and in the preparation 
of the notice of removal (J.A. 17-20). Mr. Campion also assisted appellant 
in the preparation of his reply to the charge (J.A. 18). In rendering such 
assistance, Mr. Campion was performing an impartial function and made 
no substantive recommendations to either party, but merely ascertained 
that both the Air Force and appellant were aware of the applicable rules, 
regulations, and procedures, and adhered to them (J.A. 17-20). See infra, 
pp. 14-15. 

*The Headquarters Office Instruction was issued by order of the Chief 
of Staff as the grievance procedure applicable for civilian personnel of 
Headquarters USAF, Office of the Secretary of the Air Force, and Air 
Force field activities serviced by the Headquarters Civilian Personnel 
Office. The provisions of the Instruction are consistent with the pro 
visions of Air Force Manual 40-1, Section 2, Paras. 1-15, which sets out 
the grievance procedure generally applicable to Air Force personnel. 

* Sec. 7(@) (1) of H.0.I. 40-47 provides : 

“e. Grievance Committee Hearings: 

“(1) Composition of the Committee. The grievance committee will be 
appointed on an ad hoc basis by the Secretary of the Air Staff. The com- 
mittee will be composed of Air Force personnel and will consist of four 
persons. A representative of the Headquarters Civilian Personnel Office 
will serve as a nonvoting chairman. At least two of the three voting 
members will be civilian employees one of whom will be of the same or 
similar working level as the employee presenting the grievance, whenever 
feasible, Attendance of the full membership of the committee will be 
required to constitute a quorum.” 
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burden was on appellant to furnish information concerning 
his “grievance.” (J.A. 99, H.O.I. 40-47, Section 7(a), infra, 
p. 11.) The Committee was merely a fact finding body, con- 
vened for the purpose of advising the Secretary of the Air 
Staff with regard to appellant’s case (H.O.I. 40-47, Section 
7(e)(2), p. 12; J.A. 2). At the hearing, appellant did not 
produce any witnesses, and he did not testify before the Com- 
mittee, although he was free to do so (J.A. 98-99). 

Appellant had requested that several persons, including 
General Landon, be present at the hearing. (J.A. 87.) The 
Committee, which did not have the power to compel the pres- 
ence of witnesses (H.O-I. Sec. 7(g), infra, p. 9), had requested 
General Landon to appear, but the General was unable to be 
present on the date of the hearing (J.A. 7). Since Colonel 
Breeze was present for the hearing and could represent General 
Landon fully with respect to appellant’s case, the Committee 
denied appellant’s request for a postponement of the hearing 
(J.A. 15-16). 

Appellant had also requested the presence at the hearing of 
@ representative of the Metropolitan Police Department, 
Washington, D.C., who could testify that certain persons 
named in the “Notice of Proposed Removal” were identified 
by the Police Department as homosexuals. The Committee 
ascertained that representatives of the Police Department did 
not appear at such hearings and did not make their records 
available therefor (J.A. 13). Prior to the hearing, the mem- 
bers of the Committee went to the Office of Inspector Blick, 
Chief of the Morals Division of the Police Department, to 
verify the police report relied on by the “Notice of Proposed 
Removal” and to attempt to obtain Inspector Blick’s presence 
at the hearing (J.A. 36-37). Inspector Blick stated that he 
would not attend the hearing, and he did not do so (J.A. 35). 

The portion of the charge against appellant concerning his 
conduct with Dudley referred to an affidavit made by Dudley 
in 1945 (J.A. 71). This affidavit had been obtained by 
another Government agency and did not come to the atten- 
tion of the Air Force until its investigation preceding appel- 
lant’s removal (J.A. 38, 94, 99). On May 14, 1954, Air Force 
investigators interviewed Dudley in Paris, France and a report 
of this interview was transmitted to General Landon on June 
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1, 1954, after the charge had been made against appellant, 
but before the final notice of removal (J.A.41). As Dudley’s 
1945 affidavit was an official “confidential” document belong- 
ing to another Government agency, and concerned many other 
individuals as well as appellant, it was not made available to 
appellant’s counsel (J.A. 9-10). However, the entire portion 
of the affidavit which concerned appellant was reproduced in 
the statement of charges (Jbid.). Appellant’s counsel was 
permitted to see the part of the report of the investigation 
concerning the interrogation of Dudley in Paris in 1954 (J A. 
99). 

The Secretary of the Air Staff sustained appellant’s re- 
moval (J.A. 88). Pursuant to the grievance procedure, appel- 
lant’s case was further reviewed by the Office of the Chief of 
Staff of the Air Force and his dismissal was sustained by 
that Office. Still under the terms of the grievance procedure, 
appellant then appealed to the Secretary of the Air Force. 
On May 18, 1956, the Secretary, acting through the Deputy 
for Manpower Personnel and Organization, advised appellant 
that the decision removing him was final (J.A. 99). 

On June 26, 1956, appellant filed a suit for reinstatement 
against Secretary’ of the Air Force James H. Douglas. That 
suit was dismissed because of appellant’s failure to make a 
timely substitution of the party defendant. The present suit 
for reinstatement was thereupon instituted. Appellant urged 
that the Air Force had committed numerous violations of 
his procedural rights in removing him (J.A. 91-93). The 
district court, after considering the record and hearing argu- 
ment, entered judgment for the defendant (J.A. 100). After 
making findings of fact, it concluded that appellant’s dismis- 
sal was (J.A. 99-100) “in no way arbitrary nor capricious” 
and that appellant “was afforded all the procedural rights 
prescribed” in the grievance procedure. 


SUMMARY OF ARGUMENT 


I 


The Ad Hoc Grievance Committee did not act improperly in 
failing to request the authority to compel General Landon’s 
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attendance at appellant’s hearing. Under Section 7(g) of 
H.O.1. 40-47, the grievance procedure regulations, such au- 
thority to require the presence of an employee witness was 
available only “if necessary to insure adequate presentation 
of testimony * * *” As Colonel Breeze, General Landon’s Ex- 
ecutive Officer, was as familiar with appellant’s case as the 
general, and was present at the hearing, the general’s presence 
was not necessary for the adequate presentation of testimony. 

The members of the Committee did not exceed their author- 
ity when they conferred with an official of the police depart- 
ment, in the absence of appellant and his counsel, for the 
purpose of verifying the police report referred to in the charge 
against appellant. It must be remembered that the group 
was an advisory body consisting of Air Force personnel con- 
vened solely for the purpose of finding facts and recommending 
to the Secretary of the Air Staff as to appellant’s case, and 
that it did not have the function of holding a quasi-judicial 
trial with respect to the charge against appellant. Section 7(e) 
(2) of the grievance procedure regulations provided, inter 
alia, that the Committee should impartially appraise the evi- 
dence. In view of the terms of the grievance procedure and 
the functions of the Committee, the word “evidence” must be 
construed so as to encompass all of the information available 
to the Committee, and not just that introduced at the griev- 
ance hearing. Moreover, in visiting police headquarters to 
verify the authenticity of the report, the Committee considered 
no new evidence, nor was it weighing evidence of which appel- 
lant and his counsel had not been apprised. Accordingly, 
appellant could not have been prejudiced thereby. 


il 


Upon appellant’s request, Mr. Campion, the Placement 
Adviser at appellant’s office, gave appellant assistance in proce- 
dural matters during the removal proceedings against him. 
Mr. Campion similarly furnished impartial assistance to Man- 
agement to assure adherence to the relevant procedures and 
regulations. Appellant contends that the Air Force denied 
him due process of law in permitting such a procedure whereby 
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the same person might aid both Management and the em- 
ployee. We submit that this procedure did not violate any of 
appellant’s rights under the Lloyd-La Follette Act and that it 
was properly authorized by the Air Force grievance procedure. 
The Constitution does not guarantee a dismissed Government 
employee the safeguards of a quasi-judicial proceeding. Ac- 
cordingly, appellant has no legal basis for complaining of the 
procedure which permitted Mr. Campion to furnish technical 
assistance to both him and Management. 


peat 


The Air Force did not act improperly or in violation of 
Section 9.102(2)(1) of the Civil Service Regulations when 
it considered the statement made by Dudley after the filing of 
the charge against appellant. The prohibition of the regula- 
tion is against the rendering of a separation decision on the 
basis of a charge other than that presented to the employee. 
As the final decision against appellant was expressly based 
on the charge which had been made in the notice of proposed 
removal, there was compliance with the regulation on the part 
of the agency. 

Moreover, the record shows that appellant’s counsel was 
permitted to see Dudley’s later statement, and that, in any 
event, this statement merely confirmed Dudley’s earlier state- 
ment, which had been reproduced in the charge and which 
appellant had an opportunity to answer. 


IV 


Appellant urges that, as he was not given full access to the 
relevant confidential material held by the Air Force, he should 
have been accorded the procedures set out in the Air Force reg- 
ulations governing the removal of employees in the interests 
of national security. However, these security program regu- 
lations and Executive Order 10450 are totally irrelevant in 
appellant’s case as his dismissal was not effected pursuant to 
the security program, but to “promote the efficiency of the 
service’, under the provisions of the Lloyd-La Follette Act, 
5 US.C. 652(a), and Civil Service Regulation 9.102(a) (1). 
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Appellant’s discharge, being a civil service discharge, was prop- 
erly governed by the rules applicable to such discharges. 
Moreover, appellant’s assertion that he was seriously handi- 
capped in the presentation of his case by the Air Force’s refusal 
to show him confidential information relied on is not supported 
by the record. 

Appellant argues that the Air Force’s failure to let him 
examine in full the affidavit made by Dudley in 1945 was im- 
proper under the doctrine set forth in Greene v. McElroy, 360 
US. 474. The Greene case held that “in the absence of ex- 
plicit authorization from either the President or Congress” a 
Government agency cannot dismiss an employee in a proceed- 
ing in which he was not afforded the safeguards of confronta- 
tion and cross-examination. Congress having given explicit 
authorization to the dismissal of federal employees without 
confrontation and cross-examination of witnesses, by the pro- 
visions of the Lloyd-La Follette Act, 5 U.S.C. 652, the Greene 
case is patently inapplicable. 


vV 


The Government’s right to dismiss appellant was not de- 
feated by laches, as, under the circumstances of this case, the 
Air Force’s failure to bring a charge against appellant sooner 
could not be characterized as laches. 

VI 

Appellant contends that the failure of the Air Force to ac- 
cord him a hearing which included the confrontation of his 
accusers and cross-examination of witnesses and documents 
constituted a denial to him of the procedural due process guar- 
anteed by the Fifth Amendment. This Court has consistently 
rejected this contention and has held that a Government 
agency may constitutionally dismiss an employee without ac- 
cording him the benefit of a quasi-judicial trial. 

ARGUMENT 


It is clearly settled that matters relating to the discharge 
of Federal executive employees are within the discretion of 
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the employing agencies, and that judicial review of such mat- 
ters is limited to the determination of whether the dismissal 
was effected in compliance with the applicable procedures and 
statutes. Hargett v. Summerfield, 100 App. D.C. 85, 243 F. 2d 
29, certiorari denied, 353 U.S. 970; Boylan v. Quarles, 98 App. 
D.C. 337, 235 F. 2d 834; Williams v. Craven, 93 App. D.C. 
380, 210 F. 2d 874, certiorari denied, 348 US. 819; Keyton v. 
Anderson, 97 App. D.C. 178, 229 F. 2d 519; Carter v. Forrestal, 
85 App. D.C. 53, 175 F. 2d 464; Green v. Baughman, 100 App. 
D.C. 187, 243 F. 2d 610; see Eberlein v. United States, 257 
US. 82; Keim v. United States, 177 US. 290. Thus, to prevail 
in the instant case, appellant must show that the Department 
of the Air Force, in carrying out his dismissal, committed “a 
substantial departure from applicable procedures, @ miscon- 
struction of governing legislation, or like error going to the 
heart of the administrative determination * * *” Powell v. 
Brannan, 91 App. D.C. 16, 17, 196 F. 2d 871, 873. 

Here the district court was correct in holding that, in dis- 
charging appellant, the Air Force had complied with all of the 
applicable procedural requirements. In conformity with the 
Lloyd-La Follette Act, 5 U.S.C. 652(a) and Civil Service Regu- 
lations, 5 C.F.R. 9.102(a)(1), appellant received a written, 
detailed notice of the charge preferred against him, oppor- 
tunity to file a reply thereto, and a written decision stating 
that the charge had been sustained. After appellant sought 
review through the Air Force grievance procedure, an ad- 
ministrative hearing was conducted in full compliance with 
the grievance procedure regulations. Appellant complains, in 
effect, that the Air Force grievance procedures did not accord 
him a quasi-judicial hearing. The Ad Hoc Grievance Commit- 
tee could not have afforded such a hearing because, pursuant 
to the applicable regulations, it had only a limited function 
and limited powers. Moreover, it is clear that appellant had 
neither a constitutional nor a statutory right to have his dis- 
missal effected by quasi-judicial process. 
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I. The Ad Hoc Grievance Committee did not violate the provi- 
sions of the Headquarters Grievance Procedure Regula- 
tions 


A. The Ad Hoc Grievance Committee did not act arbitrarily or in violation 
of the applicable regulation when it failed to request the authority to 
require General Landon to attend the Committee hearing 

At appellant’s urging, the Ad Hoc Grievance Committee 
requested General Landon to attend the Committee hearing, 
but the general was unable to attend (J.A. 6-7). Appellant 
urges that the Committee acted in violation of the grievance 
procedure regulations in not taking action to compel General 
Landon’s attendance at the hearing. 

Section 7(g) of the applicable grievance procedure regula- 
tions, H.O.I. 40-47, provides: 

(g) Witnesses. The committee has no authority to 
compel witnesses to give testimony. However, if nec- 
essary to insure adequate presentation of testimony for 
either the complainant or the person(s) complained 
against, the committee may request appropriate admin- 
istrative authority to require the attendance of Air 
Force employees as witnesses. 

We believe it is plain that, under this regulation, the Com- 
mittee has discretion as to whether to seek to compel the at- 
tendance of a particular Air Force employee at a hearing. Of 
course, the proper exercise of this discretion requires that the 
attendance of such a witness be obtained when “necessary to 
insure adequate presentation of testimony for either the com- 
plainant or the person(s) complained against”. But we sub- 
mit that, in the instant case, the Committee was not obliged to 
request the authority to compel General Landon’s attendance 
at the hearing because his presence there was not necessary to 
insure the adequate presentation of testimony. Colonel 
Breeze, the general’s Executive Officer, had been made respon- 
sible by General Landon for preparation of the charge against 
appellant, and the two acted in conjunction throughout ap- 
pellant’s removal proceedings preceding the grievance hearing 
(J.A. 18, 22, 27, 49, 65). Colonel Breeze was as familiar 
with appellant’s case as was the general, appeared at the hear- 
ing as the general’s representative, and testified as a witness. 
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The Committee was thus fully justified in ruling that “Colonel 
Breeze can represent General Landon just as well as General 
Landon could represent himself under these particular circum- 
stances, in this particular case” (J.A. 16). 

Moreover, neither General Landon nor Colonel Breeze could 
furnish any direct testimony bearing on the merits of the 
charge against appellant of “immoral conduct off duty” which 
was the basis of the proceeding. Both officials were the rep- 
resentatives of the Air Force who received the investigation 
reports concerning appellant and determined that the evidence 
therein warranted his dismissal. This evidence was, insofar as 
possible, made available to appellant and his counsel. Appel- 
lant urges that it was vital to his defense that “Landon be re- 
quired to appear as a witness so that he could be questioned 
in order to determine what, if any other factors, influenced him 
in his decision.” (Brief, p. 18.) But appellant does not 
allege any improper motives on the part of General Landon, 
and we submit that appellant has no warrant to presume that 
the decision to remove him was based on anything other than 
the detailed formal charge preferred against him. Whether or 
not the evidence adduced warranted appellant’s dismissal was 
the matter to be considered on review, and General Landon’s 
absence from the grievance committee hearing did not deprive 
appellant of the benefit of any testimony bearing on this ques- 
tion. Since General Landon’s presence at the hearing was not 
necessary to insure the presentation of the relevant testimony, 
the Committee was not obligated, either by the regulation or 
considerations of fairness, to request administrative authority 
to require the general’s attendance. 

The Committee had no means of compelling the attendance 
of non-employee witnesses. However, at appellant’s request, 
it asked several such persons, including Dudley to attend the 
hearing. Dudley did not appear, and neither did some of the 
other persons. As we believe a reading of the transcript of 
the grievance proceeding indicates, it is likely that the highly 
embarrassing nature of the charge against appellant played a 
large part in the reticence of witnesses to appear in person at 
the hearing. But it cannot be doubted that the members of 
the Committee, as well as the various other Air Force officials 
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who considered appellant’s discharge over a period of approxi- 
mately two years, took into consideration such factors bearing 
on the nature of the evidence against appellant. And, it must 
be noted that, under the grievance procedure of which appel- 
lant took advantage, the primary burden was on appellant to 
furnish testimony.‘ The Air Force was not required to pro- 
duce evidence or witnesses to support the charges upon which 
the dismissal was predicated (J.A. 99). Moreover, the Com- 
mittee and the Air Force certainly were entitled to take into 
account the fact that appellant failed to produce any evidence, 
other than a denial, to discredit the evidence relied on or to 
refute the charge. 


B. The members of the Ad Hoc Grievance Committee did not exceed their 
authority when, prior to appellant’s hearing and in the absence of him 
and his counsel, they conferred with the Metropolitan Police Department 
to verify a police report referred to in the statement of the charge 
against appellant 


The charge against appellant included a reference to ap- 
pellant’s admitted acquaintance with various named individ- 
uals “identified by the Metropolitan Police Department, 
Washington, D.C., as homosexuals.” (J.A. 71.) Prior to the 
Committee hearing, appellant’s counsel advised the Com- 
mittee that he desired the presence at the hearing of a repre- 
sentative of the Police Department who could testify that the 
persons named were identified by the police as homosexuals 
(J.A. 87). Upon inquiry, the Committee was informed that 
the police would not send a representative and would not make 
their records available at the hearing (J.A. 13, 34). Subse- 


*H.O.I. 40-47, Section 7(a) provides : 

“7. Grievance Procedure: 

“a. Employee Responsibility in Presentation of Grievance. An employee 
who wishes to present a grievance must furnish detailed and specific 
information concerning his grievance and will present it in accordance 
with the procedures in b and/or c below. The presentation, whether oral 
or written, must specify the exact nature of the employee's grievance and 
cite the name(s) of the person(s) complained against and specific inci- 
dents leading to the grievance, including date, time, place, and circum- 
stances. Superviscrs will be able to resolve grievances satisfactorily 
only if the employee furnished specific and complete information concern- 
ing his grievance.” 
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quently, the members of the Committee went to police head- 
quarters to attempt to secure 4 police witness for the hearing 
and to verify the police report referred to in the charge against 
appellant (J.A. 35-37). Appellant contends that, in so doing, 
without notifying him or his attorney, the Committee ex- 
ceeded its authority and acted improperly. 

We submit that the Committee’s action was not improper 
and that appellant was not prejudiced thereby. In the first 
place it must be stressed once more that the Ad Hoe Griev- 
ance Committee consisted of a group of Air Force personnel 
appointed by the Secretary of the Air Staff specifically for 
the purpose of advising the Secretary with respect to the merits 
of appellant’s particular case, and was not a judicial body 
established to hold quasi-judicial trials. It is in these terms 
that the limitations and breadth of discretion of the Commit- 
tee must be conceived, and not in terms applicable to a court 
of law. When the Committee learned that the police report 
would not be made available at the hearing, it thought it pru- 
dent to go to police headquarters to receive assurance of the 
authenticity of this report which had been relied on in the 
charge against appellant. This was a conscientious act on the 
part of the Committee and, contrary to appellant’s assertion, 
was not a departure by the Committee from its duty of 
impartiality. 

Appellant urges that the Committee violated Section 7(e) 
(2) of the grievance regulations,’ which provides that the 
Committee shall make “a full and complete investigation of 
the evidence”, in going to the police to verify the report in 
question. Appellant maintains that the word “evidence” must 
be construed as meaning “evidence submitted at the hearing” 
and that, consequently, the regulation limited the Committee 


* Section 7(e) (2) of H.O.I. 40-47 provides: 

“(2) Functions of the Committee. The committee will serve as a fact- 
finding and advisory body. It has one primary purpose which is to assist 
the Secretary of the Air Staff in arriving at a prompt and fair decision by: 

“(a) Making a full and complete investigation of the evidence. 

“(b) Impartially appraising the evidence. 

“(¢c) Reporting to the Secretary of the Air Staff a record of the hearing 
proceedings, a statement of the committee's findings, and its recommenda- 
tions.” 
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to the consideration of such testimony and documents as was 
presented by the two sides at the grievance hearing. 

Considered in the frame of reference of the functions of the 
Committee, the word “evidence” does not have the meaning 
for which appellant contends. As previously noted, under the 
terms of the hearing procedure, the appellant had the burden 
of presenting the evidence he deemed desirable to his position, 
and the Air Force had no burden to introduce evidence to sus- 
tain the discharge. But, if, as appellant contends, the Com- 
mittee were forced to make its recommendations solely on the 
basis of the evidence presented at the hearing, such a burden 
would be imposed on the agency. Moreover, the fact that the 
Committee was convened to serve as an advisory body is an- 
other strong indication that it was not intended to be ham- 
pered by the quasi-judicial limitation of considering only the 
evidence introduced at the grievance hearing.* In our view, 
when the word “evidence” in the regulation is placed in its 
proper context, it is plain that it was intended to encompass 
all the information available to the Committee, and not just 
that formally introduced at the grievance hearing. 

In any event, the suggestion of appellant that the Commit- 
tee obtained additional evidence in its visit to police headquar- 
ters is plainly contradicted by the express finding of fact of the 
court below that “the committee met with Metropolitan Police 
Officers to verify a report received by the Air Force, and re- 
ferred to in the “Notice of Dismissal” and concerning persons 
named in the “Notice of Proposed Removal.” (J.A. 98) 
[Emphasis added.]* Accordingly, the Committee did no 
more than to confirm the accuracy of evidence, the existence of 
which had already been disclosed to appellant in the charge 
presented to him. 


¢The phrasing of the regulation providing that the Committee make “a 
full and complete investigation of the evidence” [Emphasis added] is addi- 
tional proof that the Committee is not limited to the evidence introduced at 
the hearing. The mere consideration of evidence adduced at the hearing 
would not, we believe, be referred to as “investigation” of evidence. 

7 Indeed, it can fairly be inferred from the record that, because of its 
highly confidential nature, the report itself was not actually shown by the 
police to the Committee or the Air Force investigators. See J.A. 30-31. 
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IL. Section 5(e) of the Headquarters Grievance Procedure 
Regulations, which provides that, the Headquarters Civilian 
Personnel Office, upon request, will furnish impartial advice 
to both employees and supervisors in connection with griev- 
ances, is valid 
Section 5(e) of H.O.I. 40-47 provides: 

e. Role of the Headquarters Civilian Personnel Office. 
The Headquarters Civilian Personnel Office, upon re- 
quest, furnishes impartial advice to both employees and 
supervisors in connection with grievances. However, 
in resolving grievances, the staff of the Headquarters 
Civilian Personnel Office acts purely in an advisory 
capacity and in no sense assumes the supervisor’s 
responsibility. [Emphasis in original.] 

In accordance with this regulation, Mr. John Campion, the 
Placement Adviser at appellant’s office, gave assistance in con- 
nection with appellant’s removal proceedings to both appellant 
and Colonel Breeze, the representative of Management. The 
record shows unambiguously that Mr. Campion’s assistance to 
the two parties was impartial, and that it was limited to ascer- 
taining that both parties were informed as to the relevant pro- 
cedures and regulations, and acted in compliance with them. 
(J.A. 17-20.) Moreover, it appears clear from the regulation 
and from the record (J.A. 73, 81) that appellant requested Mr. 
Campion’s assistance. Appellant does not deny this fact, but 
urges that the regulation itself is invalid in that, in permitting 
the same person to counsel both Management and the appel- 
lant, it “ignore[s] completely the fundamental right of the 
appellant to fairness of procedure.” (Brief, p. 21). 

Appellant does not suggest, as he cannot, precisely why the 
procedure set out by the regulation should be deemed invalid 
or what rights of appellant it violates. The only statutory 
rights accorded appellant with reference to his removal from 
federal service are those provided by the Lloyd-La Follette 
Act,’ 5 U.S.C. 652(a), and consisting of notice of the charge 


*We deal at p. 21, infra, with appellant’s contention that he had a 
constitutional right to quasi-judicial procedures as prerequisites to his 
removal. 
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against him, the opportunity to file a reply, and a written deci- 
sion. Appellant enjoyed those rights. The Air Force, which 
had no obligation to do so, offered appellant the additional 
benefit of its grievance procedure, and the procedure was ad- 
hered to. Consequently, appellant, having elected the benefit. 
of these additional procedures, has absolutely no legal basis 
for now complaining that one of the procedures, as promul- 
gated, is in some way inadequate or unjust. In any event, as 
we have shown above, appellant has no basis for complaining 
of the technical assistance furnished by Mr. Campion. 


Ill. The Air Force did not act improperly or in violation of 
Section 9.102(a)(1) of the Civil Service Commission Regula- 
tions when it considered the statement made by Dudley 
after the filing of the charge against appellant 


One of the allegations supporting the charge against appel- 
lant was based on an affidavit executed in 1945 by Lieutenant 
Commander Herman Dudley, USNR, to the effect that appel- 
lant had engaged in abnormal sex acts with Dudley. In 1954, 
after the filing of the charge against appellant, but prior to 


the issuance of the notice of removal, the Air Force conducted 
an interview in Paris with Dudley. The statement made by 
Dudley at that time was considered by General Landon before 
he issued the notice of removal. At the Grievance Committee 
hearing appellant’s counsel was permitted to see the relevant 
portions of this statement (J.A. 40, 99). 

Appellant asserts that the Air Force’s consideration of Dud- 
ley’s 1954 statement, after the filing of the charge, but prior to 
decision, constituted a violation of Section 9.102(a)(1) of the 
Civil Service Commission Regulations (5 C.F.R. 9.102(a)(1)), 
as interpreted in the Federal Personnel Manual. The Manual 
provides, in relevant part that (S1-21): 

* * * the separation * * *, if made, must be upon one 

or more of the charges presented to the employee and 
which he has had an opportunity to answer, and not 
upon others. 


We submit that appellant’s contention that the regulation 
was violated here is wholly without merit. The prohibition in 
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the above regulation is against the rendering of a separation 
decision on the basis of a charge other than that originally 
presented to the employee. As the final decision against ap- 
pellant was expressly based on the charge of “immoral conduct 
off duty” which had been made in the notice of proposed re- 
moval (J.A. 79), there was full compliance with the regulation 
on the part of the agency. Moreover, in taking into account 
Dudley’s 1954 statement in making its decision, the agency 
was not considering a different charge from that made, but 
merely an additional piece of evidence applicable to the 
original charge.’ 

Indeed, it cannot even be said that the 1954 statement rep- 
resented additional evidence because it is, we think, a fair 
inference from the record,” that Dudley's 1954 statement of- 
fered no new evidence or allegation, but merely confirmed what 
Dudley had stated in the 1945 affidavit, which was referred to 
in the charge. Appellant had ample opportunity to reply to 
the allegation set out in the 1945 affidavit and, by the same 
token, his reply was applicable to the 1954 statement. Ap- 
pellant’s counsel was permitted to see the 1954 statement. See 
Green v. Baughman, 243 F. 2d 610, 612, certiorari denied, 355 
US. 819. Accordingly, appellant suffered no prejudice from 
the agency’s consideration of Dudley’s later statement. 


IV. The Air Force’s civilian personnel security program, 
Greene v. McElroy, 360 U.S. 474, and E.0. 10450 are irrelevant 
in the case at bar because appellant’s discharge was con- 
trolled by the provisions of the Lloyd-La Follette Act 


During his removal proceeding, appellant was not given 
complete access to some of the documents upon which the Air 


* As pointed out by the district court (J.A. 97), all of the allegations 
made against appellant in the notice of proposed removal were considered. 
as a single charge. 

* See e.g. the statement of Colonel Breeze at the hearing that General 
Landon had “considered [the 1954 statement] to the extent that we waited 
until it came here, hoping it would add more to the case. It didn’t add 
pro or con to the case as far as we are concerned.” (J.A. 67.) 

By appellant’s own statement, he and Dudley did not see each other 
between 1944 and 1954 (J.A. 74). It is thus difficult to contemplate what 
relevant evidence the 1954 statement could have raised, aside from a re- 
affirmation of the 1945 statement. 
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Force had based its removal decision because the documents 
were classified as confidential by various Government agencies. 
Appellant now urges that, since he was not given access to this 
confidential material, the Air Force should have given him the 
benefit of the procedures set out in the Air Force regulations 
governing the civilian personnel security program. AFR 40- 
12. Specifically, appellant relies on Paragraphs 19(c) and 
21(b) which set out the hearing procedures applicable to em- 
ployees whose retention by the agency is alleged to be clearly 
inconsistent with the interests of national security. 

We submit that the security program regulations are totally 
irrelevant in appellant’s case. Appellant’s dismissal was not 
effected pursuant to the security program, but to “promote 
the efficiency of the service”, under the provisions of the Lloyd- 
La Follette Act, 5 U.S.C. 652(a), and Civil Service Regulation 
9.102(a)(1) (J.A. 79). Thus, appellant was entitled only to 
the procedures set out by the Lloyd-La Follette Act, and to the 
additional ones made available by the Air Force, and selected 
by appellant, to review such a discharge, in the form of the 
grievance procedures. Appellant was accorded these proce- 


dures. And it is equally illogical for appellant to urge, as he 
does, that, merely because immoral conduct is a cause for dis- 
charge under the security program, as well as under general 
civil service practice, each civil service dismissal for immoral 
conduct must comply with the security procedures? Appel- 


™ Indeed, the security procedures relied on by appellant merely provide, 
in substance, that the Hearing Board must take into consideration the 
employee’s lack of access to certain documents or witnesses, and must 
weigh carefully derogatory information in the light of its recency and the 
attendant circumstances. (Brief of Appellant, p. 9.) It would seem that 
such factors would be taken into account by any fair-minded hearing tribu- 
nal in any proceeding, even in the absence of a specific regulation provid- 
ing therefor, and that such factors were thus considered in appellant’s 
case. Section 5(f) of the grievance procedure applicable to appellant pro- 
vides, in pertinent part: 

“Evidence. * * * the record of proceedings will indicate clearly wheth- 
er testimony presented is based on hearsay or personal knowledge; will 
specify dates, time, and places with respect to any testimony relating to 
&@ conversation or occurrence; * * *” 
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lant’s discharge, being « civil service discharge, was properly 
governed by the rules applicable to such discharges.* 
Moreover, appellant’s assertion that he was seriously handi- 
capped in the presentation of his case by the Air Force’s re- 
fusal to show him confidential information relied on is not 
supported by the record. All of the information contained in 
Dudley’s 1945 affidavit which was relevant to appellant was 
reproduced in the charge sheet presented to appellant (J.A. 
9-10). Appellant’s counsel was permitted to see the investi- 
gative report on the interview of Dudley in 1954, with deletion 
only of certain references to a Government agency (J.A. 40, 
41, 99). It is thus difficult for us to understand the basis for 
appellant’s allegation that the refusal of the Air Force to show 
him these documents in full was unfair and prejudicial to him. 
Appellant argues that the Air Force’s failure to let him 
examine in full the affidavit made by Dudley in 1945 was im- 
proper under the doctrine set forth in Greene v. McElroy, 360 
US. 474. That case involved an aeronautical engineer, em- 
ployed by a private contractor with the Department of De- 
fense, whose clearance to classified information had been re- 


voked by the Department for security reasons. The evidence 
relied on by the Department for its action was based on the 
testimony of confidential informants whom the engineer was 
given no opportunity to cross-examine. The Supreme Court 
phrased the issue before it thus: 


The issue as we see it, is whether the Department of 
Defense has been authorized to create an industrial se- 
curity clearance program under which affected persons 
may lose their jobs and may be restrained in following 
their chosen professions on the basis of fact determina- 
tions concerning their fitness for clearance made in pro- 
ceedings in which they are denied the traditional pro- 
cedural safeguards of confrontation and cross-examina- 
tion [360 U.S. at 493]. 


2 Also irrelevant to appellant’s case is Executive Order 10450, 18 F.R. 
2489 (1953), which provides that Government agencies shall establish 
programs “to insure that the employment and retention in employment 
of any civilian officer or employee within the department or agency is clear- 
ly consistent with the interests of national security.” 
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The Court concluded: 


The type of hearing was the product of administra- 
tive decision not explicitly authorized by either Con- 
gress or the President. * * * We decide only that in 
the absence of explicit authorization from either the 
President or Congress the respondents were not em- 
powered to deprive petitioner of his job in a proceeding 
in which he was not afforded the safeguards of confronta- 
tion and cross-examination [360 U.S. at 508]. 


The situation presented in the case at bar is readily dis- 
tinguishable from that involved in the Greene case. By virtue 
of the Lloyd-La Follette Act, 5 U.S.C. 652(a), Congress has 
expressly provided that, to effect the dismissal of an employee 
from the classified civil service of the United States, “[nJo 
examination of witnesses nor any trial or hearing shall be re- 
quired except in the discretion of the officer or employee di- 
recting the removal * * *.” The statute explicitly sets out 
the procedures to which an employee is entitled, and makes it 
clear that, by law, he is entitled to no more. Since Congress 
has given “explicit authorization” to the dismissal of federal 
employees without confrontation and cross-examination of 
witnesses, the Greene case is patently inapplicable. 

Under the Lloyd-La Follette Act, the Air Force had no ob- 
ligation to grant appellant a hearing of any sort with reference 
to his dismissal. It does not follow, as appellant urges, that 
simply because the Air Force did make provision for the addi- 
tional benefit of a limited type of hearing through its grievance 
procedure, it thereby became obligated, in some fashion, to 
provide instead a full judicial hearing. We submit that appel- 
lant was entitled only to the type of hearing prescribed by the 
Air Force grievance procedure. At such a hearing it was in- 
cumbent on the appellant to produce what witnesses and evi- 
dence he thought relevant to the presentation of his position, 
and the Air Force was not required to produce evidence or wit- 
nesses to support the charges upon which the dismissal was 
predicated (J.A.99). The Air Force thus had no obligation to 
produce for appellant’s inspection Dudley’s 1945 affidavit. 
The document was classified as “confidential”, apparently be- 
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cause it concerned embarrassing information about numerous 
individuals, among whom the appellant was but one (J.A. 9). 
Moreover, we must note again, that, in view of the fact that 
appellant was permitted to see an extract from the affidavit 
which contained all of the information relevant to him, we can- 
not see how he might have been seriously prejudiced by his 
inability to see the affidavit itself. : 

Appellant contends also that he should have had additional 
hearing rights by reason of the fact that loss of his Govern- 
ment job would severely limit his future work opportunities 
in private employment. But the same could be said with ref- 
erence to the effect on future work opportunities concerning 
any individual who is dismissed from Government employ- 
ment (or, indeed, from private employment). And Congress 
has determined that civil service employees are not entitled to 
a hearing as a prerequisite to their dismissal. 


V. The Air Force was not barred from dismissing appellant 
in 1954 by reason of laches 


The affidavit concerning appellant and other individuals 
which Dudley made in 1945 had not been obtained by the Air 
Force, but by another Government agency (J.A. 38, 39). Ap- 
pellant asserts that the Air Force was guilty of laches in failing 
to utilize this 1945 affidavit until 1954.” 

A complete answer to this contention is furnished by the 
record. It appears that the Air Force was not apprised of the 
Dudley affidavit until it undertook its investigation prior to 
appellant’s removal (J.A. 38). In view of the vast scheme of 
the Government’s activities and its masses of records, the fact 
that the Air Force did not, for some years, learn from another 
agency about Dudley’s statement concerning appellant is 
readily understandable.* 


*It is to be noted that the allegation based on the Dudley affidavit was 
just one of several allegations supporting the charge. Another allegation 
was the general one that appellant admitted knowing “individuals who are 
admitted homosexuals or who associate with known homosexuals” (J.A. 
71). 

4 This realistic understanding of the nature of the Government is one of 
the ingredients of the well known rule that the rights of the Government 
cannot be defeated by laches. See eg., United States v. Summerlin, 310 
U.S. 414, 416. 
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VI. Appellant did not have 2 constitutional right to a quasi- 
judicial hearing as a Prerequisite to his dismissal from his 
Government position 


Finally, 


Richardson, 86 App. D.C. 
918; Deviny v. Campbell, 
tiorari denied, 344 U.S. 826. 


CONCLUSION 


For the reasons stated, it is respectfully submitted that the 
Judgment of the court below should be affirmed. 


Goren CocHRran Dous, 
Assistant Attorney General. 


Ottver Gascx, 
United States Attorney. 
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Attorneys. 
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